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The circuit rider, from colonial days down 
to 1860, visited isolated country homes — 
preaching, praying, advising, and bring- 
ing the news of the day. 


measurable advantages for the policyholder. 

Mutual casualty insurance companiesare cor- 
porations owned and controlled by their policy- 
holders. There are no stockholders. Savings 
effected by careful management are returned an- 
nually to policyholders. 


No institution or business 1s more essentially 
and typically American than mutual insurance. 
Founded twenty-five years before the sign- 
ing of the Declaration of Independence — : 7 : 
" : r An interesting and worth-while booklet on 
mutual insurance has grown with the country > 4 
‘. " mutual casualty insurance will be sent on re- 
quest. No solicitation will follow. Address 
Mutual Casualty Insurance, Room 2204, 180 


North Michigan Avenue, Chicago, []linois. 


—shared in and contributed to its greatness. 

The basic principles of mutual insurance re- 
flect the spirit of colonial America. Born ata 
time when honesty, sincerity and helpfulness 
between men was essential almost to existence ZA es. MUTUAL PROTECTION IS AVAILABLE 
itself — mutual insurance has adhered to these oe ee ee ee 


fundamentals for over 177 years. ayy) <ecident and Healch Liability (all forms) 
e y . . ; LS |} Automobile (all forms) Plate Glass 
Mutual coverage for casualty risks, either 


Burglary and Theft Property Damage 
individual or corporation, has distinct and : Workmen's Compensation Fidelity 
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Stronger than Ever 





Each of the MILL MUTUALS enters the new year 
with larger assets and surplus and with larger volume of 


insurance in force than at the beginning of the previous 
year. 














This is concrete evidence of conservative and strong 
investments as well as aggressive development. 

































Western Millers Mutual Fire Insurance Co......... Kansas City, Mo. 
Ohio Millers Mutual Insurance Co.......................... Van Wert, Ohie 
Michigan Millers Mutual Fire Insurance Co............. Lansing, Mich. 
Mill Owners Mutual Fire Insurance Co................. Des Moines, Iowa 
Millers Mutual Fire Insurance Co.......................... Harrisburg, Pa. 
Millers Mutual Fire Insurance Co....................... Fort Worth, Texas 
Pennsylvania Millers Mutual Fire Ins. Co......... Wilkes-Barre, Pa. 
Millers Mutual Fire Insurance Association........................ Alton, Ill. 
Grain Dealers National Mutual Fire Ins. Co....... Indianapolis, Ind. 
Millers National Insurance Co.........................0..20.20.20----- Chicago, III. 













The “Mill Mutuals” write good risks of any class. 





If you are interested in REDUCING your insurance 
cost address any of the companies listed above. 





Mutual Fire Prevention Bureau 
23@ East Ohie Street 
Chicago, Illinois 
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$4.800,000.00 
OF RESOURCES 


Are Behind Every One of Our 


NON-ASSESSABLE 
DIVIDEND-PAYING 
AUTOMOBILE POLICIES 


re 


Complete coverage for your car—$2,500.00 
Personal Accident Insurance for driver- 
owner and a complete Curb Service—tour- 
ing Information, Legal and Emergency Road 
Service written into the Policy. 


ee eee 


MICHIGAN’S PREMIER WORKMEN’S 
COMPENSATION INSURANCE CARRIER 


MICHIGAN MUTUAL 
LIABILITY COMPANY 


— Cuame. 2 








$4,800,000.00 Peesb@ene $3,000,000.00 
District Offices (General Service) Branch Offices (Automobile Only) 
Grand Rapids Lansing Flint Port Huron Ionia 
Saginaw Kalamazoo Mt. Clemens Benton Harbor Pontiac 
Jackson Marquette Battle Creek Muskegon Owosso 


Home Offices—1209 Washington Boulevard at State Street—Detroit—Cherry 4800 
Industrial Hospital—2730 E. Jefferson Ave.—Detroit 


Workmen’s Compensation, Automobile, Group Health and Accident and 
Other Casualty Lines 
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HONORABLE JESS G. READ 


Commissioner of Insurance of the State of Oklahoma 


COMMISSIONER OF INSURANCE of this important southwestern 

state Mr. Read has continued the record of success which he made in his 
earlier career as a newspaper editor, and later as manager of the western Oklahoma 
district of the Pacific Mutual Life Insurance Company. His genial disposition 
and reputation for fairness, impartiality and high accomplishment have made him 
a notable personality in both state and national insurance affairs. He is Second 
Vice President and Ex-Officio member of the Executive Committee of the 
National Convention of Insurance Commissioners. 
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Anything Can Happen During a Day’s Employment, Fire, Explosion, Freak Accident or Sudden Catastrophe. The Problem is to Keep 
Contingencies Amply Covered and in This the Adv ice of a Reliable Insurance Company Is Invaluable 
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Problems of Policy Coverage 
Just What Does “Accidental Injury’? Mean and at.What Point Does 


Liability Cease 


S the standard workmen’s com- 
pensation and employers lia- 
bility policy form is the one 

which, more than any other particular 
form, is in general use by casualty 
companies, that form is used as the 
subject of this paper. 


This form of policy is unique in 
that without an endorsement the cov- 
erage is so limited as to be of little 
value to a majority of employers; 
without an endorsement it gives no 
coverage as respects any workmen’s 
compensation law ; no coverage as re- 
spects illegal employment; and no 
coverage for an injury, which, though 
sustained “accidentally,” was not sus- 
tained through an “accident.” 

The confining of coverage to injury 
by accident is provided by agreement 
VII, and the wording of that agree- 





By BENJAMIN BROOKS 
American Mutual Liability Insurance Compeny 
From An Address Deliv at the Fourth Annual 

Claims Conference at Cleveland, Ohio 


ment allows of but one interpreta- 
tion, and whatever may be the pro- 
cedure of different companies as 
respects the interpretation of this 
agreement, or whatever may have 
been in the minds of the person or 
persons who composed it, can have 
no bearing on the actual purport of 
the word used. Where there is no 
ambiguity the courts will not inter- 
vene. 

It might interest you in an idle 
moment, if you have any such mo- 
ments, to attempt the construction of 
a sentence which with greater brevity 
and with more exactness would con- 
fine the coverage to injuries sustained 
by accident. 





Under Compensation Insurance Contracts 


Of course, as respects workmen’s 
compensation cases, the “accident” 
limitation of agreement VII has been 
nullified and superseded by the agree- 
ment to that effect contained in each 
state workmen’s compensation en- 
dorsement. 

oofO~s 


LTHOUGH it is a digression 
there would seem to be justifica- 
tion for a reference at this point to 
the clearest and most complete ex- 
planation, probably ever given by any 
court, of the difference in meaning 
between the words “accident” and 
“accidental.” This is contained in the 
opinion in the case of Victory Spark- 
ler & Specialty Co. v. Francks, 128 
Atl. 635, and is as follows: 
“Tt will be observed that the statu- 
tory definition of a compensable in- 
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jury under the Maryland act is not 
that it is an ‘accident,’ or that it is an 
injury ‘by accident,’ but that it must 
be ‘accidental injuries.’ The differ- 
ence is important, as it marks the 
divergence between the thing or the 
event (i. e. accident) and a quality or 
a condition (i. e. accidental) of that 
thing or event. As the substantative 
carries the idea of something happen- 
ing unexpectedly at a time and place, 
the term ‘accident’ or ‘injury by acci- 
dent’ has been consistently construed 
by the courts to embrace two differ- 
ent notions. The first is that of unex- 
pectedness, and the second that of an 
injury sustained on some definite 
occasion, whose date can be fixed 
with reasonable certainty. The ad- 
jective ‘accidental’ is not a technical 
term but a common one, whose popu- 
lar usage would not necessarily mean 
that the words ‘accidental injuries’ 
indicated the existence of an accident, 
but rather the idea that the injury 
was either unintended or unexpected. 
See 25 Harvard Law Review, pp. 
338, 342. In the term ‘accidental in- 
juries,’ the substantative ‘injuries’ 
expresses the notion of the thing or 
event, i.e., the wrong or damage done 
to the person ; while ‘accidental’ quali- 
fies and describes the noun by ascrib- 
ing to ‘injuries’ a quality or condition 
of happening or coming by chance or 
without design, taking place unex- 
pectedly or unintentionally. 

If this simple distinction between 
a noun and an adjective be drawn, a 
host of cases will cease to have any 
application to the instant inquiry.” 

We come now to a consideration of 
the policy to which has been attached 
a state workmen’s compensation en- 
dorsement and find that with the en- 
dorsement an unique result obtains, 
in that not only the employer is in- 
sured for his obligations under the 
workmen’s compensation law de- 
scribed in the endorsement, but his 
employees are also insured, and more- 
over the employees will still have the 
full benefit of the insurance although 
the employer may have forfeited his 
insurance by failure to fulfill his pol- 
icy obligations. 

sO 


T is to be noted that the insurance 

given by the attachment of an en- 
dorsement describing a particular 
workmen’s compensation law may 
extend the insurance given to a point 
far beyond that which may result 
from an endorsement describing an- 
other workmen’s compensation law, 
even though the declarations of the 
two policies are exactly alike in every 
particular. In states like Michigan, 
Indiana, Connecticut and Pennsyl- 
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vania, where the actual wording of 
the laws requires workmen’s com- 
pensation policies to cover all the 
operations of the employer, the em- 
ployee under such a policy will be 
covered in every case, and the em- 
ployer also unless the latter by his 
application has expressly limited his 
desired coverage to specified opera- 
tions or unless he has misled the 
insuring company, in either of which 
events the courts would in all proba- 
bility compel the employer to reim- 
burse the insurer. Georgia Casualty 
Co. vs. City of Ft. Wayne, 145 N.E. 
284. Janes Contracting Co. vs. Home 
Life & Acc. Co., 245 S.W. 1004. 

In some states also, although the 
declarations may not have disclosed 
the operations in which an injury 
occurred and the law may not be such 
as to require that the policy shall in- 
clude all operations and locations, the 
courts have held that the employee is 
insured as respects the undisclosed 
operations but the insurance company 


may obtain judgment against the em- 


ployer for reimbursement. U. S. F. & 
G. Co. vs. Taylor, 104 Atl. 171. 


Some of the courts, notably those 
of Massachusetts and New York, in- 
terpret the policy strictly in accord- 
ance with contract law as respects its 
application to both the employer and 
employee. Olsen’s Case, 147 N.E. 
350. Pallotta’s Case, 146 N.E. 235. 

In the New York case of Jennings 
vs. Visscher, 217 A.D. 417, the pol- 
icy insured for janitor’s work, and a 
janitor sent by the employer to cash 
a check was injured in a street acci- 
dent. The court held that the em- 
ployee could recover from his em- 
ployer but not from the insuring 
company. See also Astrin vs. East 
N. Y. Woodwork Mfg. Co., 210 A.D. 
720, and Levine vs. East N. Y. Elec- 
tric Corp., 210 A.D. 730. 

The opinion in the case of Pettit vs. 
Reges et al, 151 N.E. 450, 242 N. Y. 
272, is interesting. The declarations 
stated that the employer is “engaged 
in the business of maintenance and 
operation, alteration and repair of 
buildings, with an office and place of 
business located at 505 First Avenue, 


‘New York City”; the location item 


was as follows :—‘“Locations of all 
factories, shops, garages, buildings, 
premises or other work places of this 
employer by town or city with street 
and number, 505 First Ave., 504 Sec- 
ond Ave., 273 Academy St., 411-413 
Webster Ave. and 275 Grand Ave., 
Astoria, N. Y.”; operations were 
stated to be: “(1) All industrial op- 
erations upon premises. (2) All of- 
fice forces. (3) All repairs or alter- 
ations to premises. (4) Specialty 





rated operations on the premises. (5) 
Operations not on premises.” 


An employee was injured while ex- 
cavating a cellar at 306 Grand Av- 
enue, Astoria, a location not referred 
to in the policy; the state industrial 
board’s award against the employer 
and insurance carrier was unani- 
mously affirmed by the supreme court 
but reversed by the court of last re- 
sort in a four to three decision, which 
held that the policy did not cover for 
the reason that “(5) Operations not 
on the premises” did not extend the 
policy coverage beyond that given by 
agreement VI, and the court appar- 
ently reached the conclusion that 
there being several definite locations 
specified it was the apparent intent 
of the parties to limit the coverage to 
the operations carried on at, or con- 
nected with, those specified locations. 
The court must necessarily have con- 
cluded that the employee was not in- 
jured in connection with operations 
carried on at the employer’s main 
office described in the policy as lo- 
cated at 505 First Avenue, and given 
as a location in the declarations. 


olNC]lwe 


UPPOSING, however, that the 

only location given in the policy 
had been that of the employer’s main 
office; we cannot help but feel that 
the decision would have been against 
the insurance carrier. In other words, 
supposing the policy insures a road 
contractor or building contractor, and 
the only location given in the policy 
is that of the contractor’s main office ; 
the employer is apparently justified 
in assuming that he is covered as re- 
spects all the operations which as a 
contractor he carries on within the 
state at least, and, unless there is a 
definite limitation of some sort in 
such policy, we are unable to realize 
why he is not justified in assuming 
that his policy covers his operations 
in states other than that in which his 
office is located. 

After the decision just referred to 
was handed down in March 1926, and 
apparently as the result of that de- 
cision the New York workmen’s com- 
pensation law was amended to read as 
follows: (section 54-sub-section 42nd 
par.) 

“Every such contract or agreement 
of insurance issued by an insurance 
earrier covering the liability of an em- 
ployer for the payment of the com- 
pensation provided by this chapter 
shall be deemed to include all employ- 
ees of the employer employed at or in 
connection with the business of the 
employer carried on, maintained, or 
operated at the location or locations 
set forth in such contract or agree- 
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ment, unless any such employee or 
employees, or class of employees, 
shall by the terms of such contract 
or agreement be expressly excluded 
therefrom.” 

At this point let us consider the ex- 
tent of coverage given by a policy in 
which the only classification of oper- 
ations is “cotton spinning and weav- 
ing.” Does such a policy cover injury 
to an employee, sustained while work- 
ing in a store operated by the insured 
to accommodate the employees of the 
insured’s factory? A suit for reim- 
bursement against the insuring com- 
pany by the employer involving such 


a policy and such an injury so sus- 


tained was tried in September 1927 
in the Federal court at Raleigh, N. C. 
and taken from the jury on the 
ground that it was “a separate enter- 
prise” not covered within the classi- 
fication of “cotton spinning and 
weaving.” No appeal was taken. 
There is nothing in the North Caro- 
lina workmen’s compensation act or 
in the required workmen’s compen- 
sation endorsement for that state 
which would seem to justify a finding 
that a policy with such a specified 
classification only will apply, as re- 
spects workmen’s compensation bene- 
fits, to an injury received in such a 
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separate undertaking. However, it 
would be inadvisable to make a wager 
that the North Carolina courts will 
deny compensation under such a 
situation. 

We must not lose sight of the fact 
that the several agreements of the 
policy, with the exception of the “ac- 
cident” limitation of agreement VII, 
apply to both compensation cases and 
to common law cases. 


Agreement III as worded obligates 
the insurer to defend both as respects 
claims for damages and also claims 
for compensation, but that particular 
agreement does not make any excep- 
tion to that requirement, and taken 
by itself could not be justified from 
any viewpoint, and must be consid- 
ered as modified by clause (b) of 
agreement II, which allows for settle- 
ment instead of defense. 


oon 


ET us now consider the extent 

of the obligation contained in 
the defense provision. This obliga- 
tion would in any event include the 
obligation to investigate, but the ob- 
ligation to investigate is actually 
stated-in agreement II clause (b) and 
of course applies to compensation 
cases as well as to common law cases. 
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In these days of unpunished per- 
jury, and proceedings which allow 
both awards and verdicts to be based 
solely on uncontradicted hearsay 
testimony, the failure of the insured 
to make an immediate and thorough 
investigation of any case as soon as 
information at any time indicates a 
situation which might result in seri- 
ous disability or a chance for a 
frame-up, may be a failure to the in- 
sured under the investigation and de- 
fense provisions of the policy. The 
fact that the claim is on a compensa- 
tion case and the insuring company 
must pay in full the award if made 
does not excuse the insuring company 
for its negligence, for that award will 
sooner or later be a factor in increas- 
ing the insured’s premium rate. With 
or without an endorsement the cov- 
erage of the policy as respects other 
than compensation cases is usually 
without limit, but the workmen’s 
compensation endorsements for the 
states of Vermont, New Hampshire, 
and Kentucky, reduce the limit 
on the common law coverage to 
$5,000.00 as respects the injury or 
death of one person, and the Okla- 
homa endorsement reduces it as re- 
spects death cases, so that in those 
states at least there will exist the 
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possibility of suit by the insured 
against the insurer for the latter’s 
negligence in investigating common 
law cases as well as compensation 
cases. 


An interesting case is that of Ay- 
cock Hosiery Mills vs. Casualty Com- 
pany, 11 Southwest, (2nd), 889. The 
employee was awarded compensation 
by a Kentucky court, but there being 
a dispute as to the amount of average 
weekly wages a delay of a year or 
more followed, and then by agree- 
ment between the injured’s attorney 
and the Casualty Company’s attorney 
the case was restored to the trial 
docket for a new trial. When this 
was done the employer moved for 
and was allowed to take a non-suit. 
Suit at common law was then 
brought by the employee on the 
ground that he was illegally em- 
ployed, and judgment was obtained 
by him against the employer for 
$5,000. and costs of $350.75. The 
court in its opinion on the appeal by 
the insuring company against a judg- 
ment for reimbursement against it in 
favor of the employer said in its 
opinion in affirming the judgment : 

“The facts presented by the record 
make a clear case of liability. The 
contract of insurance created a rela- 
tion out of which grew the duty of 
the casualty company to exercise, not 
only good faith, but ordinary care. It 
assumed defense of the suit brought 
by the employee under the Compen- 
sation Act to the exclusion of the 
defendant. Instead of disclaiming 
liability and retiring from the case 
when it learned of the controversy 
over the issuance of an employment 
certificate, it exhibited bad faith in its 
effort to protect itself at the hazard 
of its indemnitee by setting up the 
defense that the employment was 
illegal. 


“When, after protest from the in- 
sured, that defense was abandoned, 
the casualty company refused to ad- 
just the claim, and, according to the 
testimony of Aycock and Carter, pre- 
vented the hosiery mills from adjust- 
ing it. The casualty company was 
given an opportunity to abandon the 
contest and let the employer bring the 
compensation case to a final judg- 
ment determinative of its liability. 
Moreover, there was negligent fail- 
ure to bring about the entry of a final 
judgment after the trial judge found 
a case of liability under the Compen- 
sation Act; and, after dallying with 
the claimant over the measure of 
compensation for a year, the casualty 
company negligently agreed to re- 
store the case to the docket as upon 
new trial. 
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“An insurer assuming under its 
policy to control litigation against the 
insured must act in good faith and 
with reasonable diligence and cau- 
tion. Douglas v. U. S. F. & G. Co., 
81 N.H. 371, 127 Atl. 708, 37 A.L.R. 
1477. That obligation attended the 
contract, and liability for breach of 
the obligation arises out of the injuri- 
ous conduct of the insurer who as- 
sumed to act under the contract. 34 
A.L.R. note page 738, and cases 
cited ; Anderson v. Surety Company, 
107 Kan. 375, 191 Pac. 583, 21 A.L.R. 
761; Attleboro Mfg. Co. v. Frank- 
fort Marine Insurance Co. (C.C.) 
171 F. 495.” 


There is a class of cases in which 
the original notice from the insured 
may contain information which leaves 
no room for doubt as to how the ac- 
cident occurred or as to what the 
injury is, and yet a careful and ex- 
haustive investigation may be neces- 
sary. 

Cases within this class include 
principally injuries to persons en- 
gaged in erecting or installing the 
insured’s product. The notice from 
the insured may describe the injured 
as an employee and that designation 
may have been honestly given but an 
investigation may disclose the fact 
that he was not an employee of the 
insured at the time of the accident. 

Many of the contracts between 
manufacturers and the buyers of 
boilers, tanks, and machinery are 
very poorly drawn, are often modi- 
fied by subsequent oral and written 
agreements, and contain provisions 
that in themselves are so contradic- 
tory that it often becomes very diffi- 
cult to determine whether an erecting 
supervisor “furnished” by the manu- 
facturer under the contract remains 
the servant of the manufacturer or 
becomes a loaned servant of the buyer 
and the determination of this ques- 
tion also sometimes discloses a situa- 
tion entitling the insuring company 
to a considerable additional premium 
based on the fact that the injured re- 
mained a servant of the insured and 
the laborers and mechanics “fur- 
nished” by the buyer were loaned to 
the seller. 

QOS 
be law as expressed in the follow- 
ing quotations from two opinions by 
the New York court of appeals will be 
useful in connection with investigations 
of the character just described: 

“CRANE, J. (1) It is well settled that 
one may be in the general service 
of another, and nevertheless with respect 
to particular work may be transferred, 
with his own consent or acquiesence, to 
the service of a third person, so that he 
becomes the servant of that person with 
all the legal consequences of the new 
relation. Standard Oil Co. v. Anderson, 





212 U. S. 215, 220, 29 Sup. Ct. 252, 53 L. 
Ed. 480. Difficulty frequently arises in 
determining when this transfer of rela- 
tionship takes place. The rule was stated 
in this court in Martell v. Simonson & 
Son Co., 218 N. Y. 345, 349, 113 N. E. 
255, 256, to be the following: 


‘A servant in the general employment 
of one person, who is temporarily loaned 
to another person to do the latter’s work, 
becomes, for the time being, the servant 
of the borrower, who is liable for his 
negligence. But if the general employer 
enters into a contract to do the work of 
another, as an independent contractor, 
his servants do not become the servants 
of the person with whom he thus con- 
tracts, and the latter is not liable for 
their negligence’.” Schweitzer v. Thomp- 
son & Norris Co. of New Jersey, handed 
down by the New York court of appeals, 
June Ist, 1920. (229 N. Y. 97) 127 N. E. 
904. See also Allen-Garcia Co. vs In- 
dustrial Commission, 166 N. E. 78, and 
Milwaukee Locomotive Mfg. Co. vs 
Point Marion Coal Co., 294 Pa. 238, 144 
Atl. 100 (Nov. 1928). 

And: “(1) We see nothing in these 
facts which was equivalent as matter of 
law to the acceptance of a change of 
masters. We do not doubt that the same 
man may be-in the general employment 
of one master and the special employ- 
ment of another. Matter of Schweitzer 
v. Thompson & Norris Co., supra; Mc- 
Namara v. Leipzig, 227 N. Y. 291, 125 
N. E. 244. But employment, like any 
other contract, presupposes understand- 
ing. The new relation cannot be thrust 
upon the servant without knowledge or 
consent. McNamara v. Leipzig, supra; 
Standard Oil Co. v. Anderson, 212 U. S. 
215, 221, 29 Sup. Ct. 252, 53.L. Ed. 480; 
Hull v. Phila. & Reading Co., 252, U. S. 
475, 40 Sup. Ct. 358, 64 L. Ed.—April 
19, 1920). He must understand that he 
is submitting himself to the control of a 
new master. We are not concerned at 
the moment with cases in which the 
rights of third persons are involved. We 
speak of cases where the parties to the 
disputed relation are the parties to the 
controversy. Understanding may be in- 
ferred from circumstances, but under- 
standing there must be. Common-law 
rights and remedies are not lost by 
stumbling unawares into a new con- 
tractual relation. There can be no un- 
witting transfer from one service to 
another.” Murray v. Union Ry. Co. of 
New York City, handed down by the 
New York court of appeals, June Ist, 
1928. (229 N. Y. 110) 127 N. E. 907. 

oon 


T this point let us consider what, if 

any, obligation exists against the 
insuring company growing out of the 
following situation: The insured, a 
Tennesee employer, has a standard work- 
men’s compensation and employers lia- 
bility policy with a Tenn. state endorse- 
ment; the insured makes a contract with 
an Ohio concern to fabricate a gas 
holder at its Chattanooga plant, and to 
erect it on the premises of the buyer; the 
insured has a regular erecting gang, all 
the members of which live and were 
hired in Tennesee and each member of 
the gang is expected to go on call any- 
where outside of Tennesee on a tank 
erection job or boiler installation job, 
which is connected with the Chatta- 
nooga operations. Under agreement VI 
of the policy, as well as under the classi- 
fication of operations described in the 


(Continued on page 29) 
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‘Insurance Legislation Pending in the Various 
State Legislatures 


ing away at their legislative 

mills and the product in the 
form of proposed bills is full of in- 
terest to the insurance world. A 
digest of a number of these measures 
follows: 


Pad ne weer states are grind- 


KENTUCKY. 

Several workmen’s compensation bills 
have been introduced in the Kentucky leg- 
islature. House 110 changes the appoint- 
ment of the Workmen’s Compensation 
Board from the Governor to the Commis- 
sioner of Agriculture. House Bill 150 
provides for the creation of the Kentucky 
Industrial Safety Board in the Department 
of Labor, regulates the duties of the Board 
and provides funds for its operation. Two 
companion bills, House 274 and Senate bill 
204, amend the compensation law gener- 
ally, making changes in procedure and 
generally increasing benefits to employes. 
The Workmen’s Compensation Board law 
is amended by House 386 so as to provide 
for a board of four members appointed 
by the Governor, not more than two of one 
political party, nor can more than sixty 
per cent of the employes belong to one 
party. 


MASSACHUSETTS. 


A multitude of automobile insurance 
bills, ranging from state fund insurance 
to abolition of the compulsory motor ve- 
hicle law, have been introduced. House 
Bill 202 is an initiative petition for the 
establishment of a state motor vehicle in- 
surance fund to provide compensation for 
injuries and death due to motor vehicle 
accidents. 


House bill 514 provides for the creation 
of the Massachusetts motor vehicle mutual 
insurance association to provide indemnity 
against claims for personal injury caused 
by the operation of motor vehicles. After 
the organization of this association no in- 
surance company is authorized to issue 
policies of insurance covering such in- 
demnity. 


House bill 88 repeals the compulsory 
motor vehicle insurance law. 


House bill 767 establishes a motor ve- 
hicle accident guaranty fund. Upon the 
payment of a fee of five dollars in addition 
to the regular registration fee, the regis- 
trar may issue an uncertified motor vehicle 
registration card. The additional five dol- 
lars shall be a contribution to the motor 
vehicle accident guaranty fund. Judgment 
for personal injuries, including death, ren- 
dered in a suit for the negligent operation 
of an uncertified motor vehicle, which 
judgment is unsatisfied thirty days after 
judgment becomes final, shall be paid 
from such fund. 


A department to be known as the Massa- 
chusetts Motor Vehicle Guaranty Fund is 
created in the registry of motor vehicles 
by the provisions of House 768. It is made 
mandatory on each owner of a motor ve- 
hicle or trailer to pay, in addition to the 
usual registration fee, the sum of $1.00 as 
his contribution to the fund. Judgments 
for personal injury or for property dam- 
age rendered in a suit for the negligent 
operation of a motor vehicle shall be paid 
from such fund. 


House bills 87, 418 and 512 provide that 
classification of automobile rates shall be 
uniform throughout the state and prohibit 
territorial classifications. 


Senate bill 173 relates to the classifica- 
tions and rates under the compulsory auto- 
mobile insurance law and provides that 
the Commissioner shall classify all persons 
owning motor vehicles into four classes. 
Class A includes those that will be en- 
titled to the basic flat rate premium. 
Classes B, C, and D are classifications in 
accordance with the seriousness of 9f- 
fenses committed against the automobile 
law or the injuries which shall have been 
caused by the accident in which they shall 
have been concerned. 


House 136 permits mutual insurance 
companies to cancel an existing, or refuse 
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to issue a new, motor vehicle liability pol- 
icy or bond when in their opinion the in- 
sured or the applicant for such insurance 
or bond constitutes an undesirable risk. 

House 764 requires every foreign insur- 
ance company within five days after its 
withdrawal from the transaction of busi- 
ness in the commonwealth, or after revoca- 
tion or refusal to renew license, to deposit 
with a trustee to be named by the Depart- 
ment, an amount equal to 25% of its ob- 
ligation incurred or to be incurred under 
compulsory motor vehicle liability poli- 
cies; and within thirty days after such 
withdrawal, revocation of or refusal to 
renew a license, such company shall de- 
posit an amount equal to the remainder of 
such obligation, the amount of which obli- 
gation shall be determined by the Depart- 
ment of Insurance. 

Several workmen’s compensation bills 
of interest have been introduced. A state 
workmen’s compensation fund is estab- 
lished under the provision of House bill 
520. Employers may become subscribers 
to this fund or may become self insurers. 
House bill 522 provides for the payment of 
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compensation for the entire period of total 
incapacity. 

Senate bill 184 extends the benefits of 
medical and hospital services under the 
Compensation Act for the lifetime of an 
injured employe in unusual cases. 
MIssIssIPPI. 

One of the most important problems 
confronting the Mississippi legislature is 
that of adopting an official code. The last 
official revision of the code is the one of 
1906. Senate Concurrent Resolution No. 2 
provides for the appointment of a joint 
committee for the purpose of formulating 
a plan for the consideration of the adop- 
tion of a new code. Senate Concurrent 
Resolution No. 5 outlines a plan of pro- 
cedure for the consideration and adoption 
of the new Code and provides for the re- 
ferring of each chapter to a proper com- 
mittee, such committee to report to the 
Legislative Code Committee. Such Code 
chapters as are ready for passage shall be 
referred by the Legislative Code Commit- 
tee to Committees of the Whole in each 
house. In case the Committee of the 
Whole is obliged to refer any Chapter 
to a regular standing committee, the Leg- 
islative Code Committee shall be empow- 
ered to call a meeting of such Committee. 
In those chapters in which material 
changes have been made or in which ma- 
terial changes are advocated, the Legis- 
lative Code Committee may arrange for 
hearings before the standing committees 
of each house, or for joint meetings of 
the committees of both houses, and to give 
public notice thereof so that interested 
parties may appear and present objections 
or offer suggestions. 

Senator North has introduced a work- 
men’s compensation bill. The State Fed- 
eration of Labor is in favor of such a bill 
but there is also considerable opposition. 
Mississippi is one of the four states which 
has not a workmen’s compensation law in 
force. 

House bill 174 changes the composition 
of the Insurance Commission which has 
supervision over rates. The present law 
provides for a Commission of three mem- 
bers who shall be skilled in the business of 
fire insurance rating, fire hazards, fire pro- 
tection, engineering and fire insurance in- 
spection. This bill provides that the mem- 
bers shali be resident citizens of the state 
and men of recognized business ability, and 
actively engaged and in charge of some 
business in Mississippi, and who shall have 
been so engaged for five years consecu- 
tively immediately preceding the appoint- 
ment, and that one of the said appointees 
shall not be engaged in any way, directly 
or indirectly, with the insurance business. 
The insurance commissioner is also placed 
on the Commission. Section 10 is also 
amended by this bill so that the standard 
of profit is changed from underwriting 
profit to a reasonable profit. The recess 
committee of the House stated in its re- 
port that stock fire insurance rates were 
too high. 

New JERSEY. 

Senate Bill 227 amends the workmen’s 
compensation Act in relation to traumatic 
hernia. Also increases the percentage of 
wages payable to dependents in case of 
death. 

New York. 

A number of bills providing for com- 
pulsory automobile insurance are before 
the legislature of New York. House bill 
287 adds a new article, 11 B, to the High- 
way Law, providing for financial responsi- 
bility of motor vehicle and motorcycle op- 
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erators. In cases where accidents result- 
mg in damage to person or property or 
both are reported to the Bureau of Motor 
Vehicles and request is made by an inter- 
ested person, the Department of Taxation 
and Finance, through such Bureau of Mo- 
tor vehicles, shall require any person who 
is responsible for the accident within five 
days after notice, to furnish security for 
the payment of any judgment which may 
be thereafter recovered because of such 
accident. 

House bill 563 and Senate bill 510 adopt 
the schedules of compensation provided 
for by the workmen’s compensation law in 
the case of personal injury or death result- 
ing from the operation of motor vehicles ; 
and create the New York Vehicle Owners 
Mutual Compensation Association and re- 
quire every owner of a motor vehicle to 
file with his appliaction for registration a 
policy of this association. 

Senate Bill 74 amends the Vehicle and 
Traffic Law so as to require every person, 
firm, association or corporation owning a 
motor vehicle to secure either a personal 
bond, a corporate surety bond or a policy 
of insurance. 

House bill 468 and Senate bill 351 are 
companion bills providing for the appoint- 
ment of a commission to study the ques- 
tion of compensation to persons injured by 
automobiles, and to make a study of acci- 
dents caused by motor vehicles and the 
cost of insurance to automobile owners at 
present and such commission shall esti- 
mate the probable cost of compulsory com- 
pensation to automobile owners. 

House bill 536 and Senate bill 304 are 
companion bills creating a temporary com- 
mission to examine the advisability of cre- 
ating a system of compensation for in- 
juries resulting from motor vehicle acci- 
dents analagous to the provisions of the 
workmen’s compensation law, together 
with the most practical method of provid- 
ing insurance either in a state fund, insur- 
ance companies or by self insurers or by 
all of such methods of insurance. 

House bill 610 and Senate bill 452 permit 
mutual corporations dealing with employ- 
ers’ liability, workmen's compensation, 
automobile fire insurance and automobile 
casualty insurance to issue non-assessable 
policies whenever such corporations shall 
have a surplus equal to, and $100,000 in 
excess of, the capital stock required of a 
domestic stock insurance corporation 
transacting the same kind or kinds of 
business. 

Senate bills 56 and 131 provide for a 
monopolistic state workmen’s compensa- 
tion insurance fund by amending the defi- 
nition of “insurance carrier” so as to in- 
clude only the state fund and counties, 
cities, villages or other political divisions 
of the state permitted to pay compensation 
directly. 

House bill 600 and House bill 738 amend 
the workmen’s compensation law in rela- 
tion to treatment and care of injured em- 
ployes so as to provide that the injured 
employe may provide such care and treat- 
ment at the expense of the employer, in 
which event he shall be entitled to recover 
any amount expended by him for such 
treatment or services. Under the present 
law, the employe may do so only after 
the employer fails to provide such treat- 
ment at the request of the injured employe. 
A number of workmen’s compensation 
bills have been introduced increasing the 
weekly maximum for disability, providing 
for compensating all occupational diseases 
and also to provide that compensation shall 
be payable from date of disability. 
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Under the provisions of House Bill 256 
a council of standards and appeals is pro- 
vided for, to be appointed by the Gov- 
ernor, and superseding the Industrial 
Board. 

Ruope IsLanp. 

Senate 17 requires every application for 
registration of motor vehicles to be ac- 
companied by a certificate of an insurance 
company stating that it has issued for the 
applicant for registration a motor vehicle 
liability policy or a motor vehicle liability 
bond. 

House bill 639 amends the workmen’s 
compensation law by increasing benefits 
from one-half to two-thirds of the week- 
ly wage and raising the maximum from 
sixteen dollars to twenty dollars and the 
minimum from seven dollars to twelve 
dollars. 

SoutH CAROLINA. 

House bill 1007 provides for the estab- 
lishment of a Board of Examiners for fire, 
casualty and surety insurance agents in 
this state, and requires a testing of the 
qualifications of such agents before they 
may be licensed. The Board is to be com- 
posed of five members appointed by the 
Governor, three upon the recommendation 
of the Insurance Commissioner and two 
upon the recommendation of the. Executive 
Committee of the South Carolina Associa- 
tion of Fire Insurance Agents. Appli- 
cants shall be tested by oral and written 
examinations, and upon qualification shall 
be certified to the Insurance Commis- 
sioner for license as insurance agent. 

Three bills, House bills 1056 and 1144 
and Senate bill 852 are before the legisla- 
ture. These bills provide for a workmen’s 
compensation law. South Carolina is one 
of the four states that has not enacted 
such a law. 

UTAH. % 

The Governor of Utah has called the 
legislature ‘to convene in special session 
for the purpose of considering tax legis- 
lation. The Tax Commission recently sub- 
mitted its findings which were tentative 
suggestions for a plan of tax revision. 
They suggested that all insurance com- 
panies doing business in the state should 
pay, in lieu of the business tax, (a tax at 
the rate of 2% on the net premiums on 
business done within this state and the pres- 
ent assessment of property taxes against 
the premium tax should be discontinued. 

Governor George H. Dern in his mes- 
sage to the Legislature said: “All business 
conducted for profit, except insurance 
companies, shall be taxed at a moderate 
uniform rate upon the net income of the 
business done within this state. Insurance 
companies shall be taxed on their net pre- 
miums.” 

VIRGINIA. 

There are several bills before the legis- 
lature of Virginia relating to benefits pay- 
able to employes, permitting extension of 
medical attention, and reducing the waiting 
period to eight days. 


Auto Mutuals Success in 
Michigan Disturbs 
Stock Agents 


UTUAL competition is becom- 

ing increasingly more formid- 

able in the automobile insurance field 
in Michigan. A recent incident show- 
ing this trend was the request of the 
Michigan Association of Insurance 





Agents for more favorable terms in 
policies in order to furnish ammuni- 
tion to meet the advantages offered 
by the mutuals. 

The need for relief measures was 
emphasized in the statement that the 
reciprocals and mutuals had made so 
much headway that reforms were 
necessary if the stock companies wish 
to hold any considerable part of this 
business. 

Suggestions as to changes included : 

Simplification of the rate book. 

Classification of collision rates ac- 
cording to age groups as is done for 
fire and theft. 

Lowering of the rate for glass 
breakage and possibly combining it 
with collision rate. 

Allowance of a 10 per cent reduc- 
tion from present renewal rates to 
policyholders who have had no losses 
during previous years. 

Reduction of collision rates for the 
second or third car in one ownership. 

Provision of road maps similar to 
those sent out with policies by vari- 
ous mutual and reciprocal carriers. 

Change in the form on the face of 
the policy so that an agent can indi- 
cate the items of coverage contained 
in the policy and also the coverage 
which is not included. 

Change in the age limit restriction 
to agree with the State laws as the 
Michigan statute allows issuance of 
drivers’ license at the age of fourteen 
years while stock company policies 
place the minimum age covered at 
sixteen. 

Elimination of the “other insur- 
ance” clause so as to make the policy 
contributory with other valid and col- 
lectible insurance which may be in 
force on the same car by oversight or 
misunderstanding. 


Government Property 
Insured In Mutual 


All insurance companies are 
proud to have prominent concerns 
insured by their policies. The Cen- 
tral Manufacturers’ Mutual Insur- 
ance Company of Van Wert, Ohio 
has the distinction of insuring the 
United States Government. Their 
policy, insuring two models, one of 
the proposed new triangle group of 
buildings for the Government of the 
United States, the other of the new 
proposed building of the Supreme 
Court of the United States, is issued 
in the name of The United States of 
America to the Use of the Secre- 
retary of the Treasury and comes 
through The Mutual Insurance 
Agency, Inc., of Washington, D. C. 
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Special Reference to Promoting Goo 


LMOST any business man in 

a position of responsibility, 

or possessing special knowl- 

edge, is likely to be called upon by 

newspaper reporters from time to 
time. 

In insurance, an agency manager 
or an expert in adjustments are the 
kind of men who may be sought for 
an interview. 

Business men often do damage 
by secretiveness toward reporters, 
such as trying to hush up things 
that they fear will have a bad effect 
if widely known. For instance, an 
accident, or a disagreement about 
policy, or some startling action by 
a competitor. 

And in the quieter things sought 
by newspaper men, such as data 
for a Sunday article, on the subject 
of whether people are more careless 
about fire or accidents, or live 
longer now than they used to, they 
fail to catch the reporter’s view- 
point. To them, he seems a super- 
ficial ignoramus. His suggestion 
that there may be some moral as- 
pect in a situation shocks them. 
Yet he is merely asking the sort of 
questions that the public would 
ask. He is giving business men a 
splendid opportunity to clear up 
points upon which the public is 
misinformed. 

There is an art in talking to re- 
porters, and men in every field of 
business may well observe such 
practitioners of that art as Henry 
Ford, who at any minute of the day 
or night may be called upon to an- 
swer questions for the insatiable 
public. 

During one of Mr. Ford’s politi- 
cal episodes, Judge Parker made a 
remark about him which had sig- 
nificance, and the possibilities for 
friction. Reporters set out on 
Ford’s trail, and caught him as he 
was leaving a train in New York. 

“What have you to say in re- 
ply?” they asked, explaining Judge 
Parker’s remark. 

“Parker?” countered Ford. “Who 
is he working for now?” 

That was all he said, but his 
wisecrack was as satisfactory to a 
reporter as a weighty statement. 

Many a business man, asked for 
particulars about some _ business 


JoURNAL OF AMERICAN INSURANCE 


By JAMES H. COLLINS 
III Talking to Reporters 


situation that seems to him to be 
“loaded,” is taking things too se- 
riously. A clever wisecrack would 
be an entirely satisfactory answer. 
In matters involving life, property 
or such as injuries and damage, 
though, where statements of fact 
are sought, only frank statements 
will do, and should be given freely, 
to kill suspicion of secrecy. 
DO> 

EWSPAPERS are constantly 

being denounced as _ sensa- 
tional. Reporters are considered 
superficial. 
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If People Knew More About Insurance 
Continuing a Series of Articles on the Art of ide gene 1g and Writing, with 


Public Relations 


ity as an expert. But he is capable 
of seeing in the expert’s knowledge 
what is interesting to the general 
public, and just as capable of sens- 
ing this quality in a crime, a politi- 
cal fight or the opening of a new 
industrial plant. He is an expert 
in popular interests, and when un- 
derstood as such, can be immensely 
helpful to business men who aid 
him in getting the information he 
wants. 
OOD 

UPPOSE a hue and cry is 

raised in the local newspapers 
about seeming delay and unfair 
dealing in the adjustment of an in- 
surance claim, and the reporter 





Drawing by D. J. Lavin. 








1s 1s Acways Good Policy to Give the Reporter a Pleasant Reception 








Yet it is possible to go over a 
newspaper, even the frankly sensa- 
tional “flapper” sheets, and show 
that three-fourths of the matter 
published is accurate statement of 
fact. The bulk of every newspaper 
consists of market, sporting and 
other news, and routine matter. 
The sensational news, as crime, is 
accurate in fact, but “yellow” in 
treatment. Newspapers .seek the 
unusual, even the most conserva- 
tive of them, because news from 
day to day is deadly dull, and re- 
quires seasoning. 

The reporter does not know as 
much about insurance or electric- 


visits an insurance company, or its 
local agent, to get further informa- 
tion. 

This is a fairly typical incident. 
Many people believe that insurance 
companies seek to evade payment 
of claims by every technical device. 
A single case, getting into the 
newspapers, strengthens this popu- 
lar belief. The reporter is an in- 
vestigating committee of one, and 
the insurance men are put in the 
position of guilty until they prove 
their innocence—not by reporters, 
but by the public. 

It is a mistake to blame the re- 
porter for starting such an episode 
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—he does not make news, but gath- 
ers it. This claim, which has got 
into the paper, brings him around 
to learn the truth about insurance 
adjustments. He is willing to pre- 
sent the insurance side fairly, if 
given fairly. 

The reporter brings with him a 
suspicion of insurance companies— 
that is, however, merely the reflec- 
tion of the public suspicion. 

He also brings with him a mental 
picture of the “hard boiled” insur- 
ance adjuster, on the same prin- 
ciple. 

Insurance men will be doing 
something for insurance if they 
talk frankly, and give him a quick 
view of the complicated machinery 
for adjusting claims. 

This disputed claim against the 
company may be a three-sided one, 
on a casualty policy, and the claim- 
ant not entirely as injured or as 
innocent as he would like to have 
people believe. 

Ask the newspaper man to be an 
adjuster for an hour, show him the 
rules under which he must work, 
and the machinery for working, 
and let him decide matters for him- 
self. 

It may happen that his visit is 
to the best-known insurance office 
in town, not the one of the com- 
pany with the disputed claim, be- 
cause he wants the most reliable 
local people to settle this public 
question, “Do all insurance com- 
panies try to crawl out of claims?” 


In that case, there is an oppor- 
tunity to show him that insurance 
companies differ, that there must 
be intelligence used\in buying in- 
surance. 3 

QOS 
HE newspaper reporter seeks 
drama. It may be comedy, 
tragedy, melodrama—these are all 
the same to him, if they interest the 
public, make it laugh, cry, arouse 
its pity or anger. \ 

Now, insurance officés are 
crammed with drama. \ 

The files are full of stories\about 
people and their troubles, and in 
most cases the fundamental princi- 
ples of insurance save the people 
from losses that, a hundred years 
ago, would have been regarded as 
righteous punishment for huran 
wickedness. Even with modern \ac- 
tuarial principles, there are, \at 
times, among the customers, some 
pretty bad little boys! 

Insurance saves individuals fro 
the consequences of fire, careless 
ness, bad judgment, the reckless- 
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ness of others. And what is more 
important, it saves the community, 
and all this is drama. The report- 
er’s job is to find some drama to 
brighten up the long drab stretches 
of everyday life. Insurance men, 
as newspaper readers, are his cus- 
tomers, like everybody else. Talk- 
ing to reporters is simply a matter 
of getting their viewpoint, and 
helping them to the material they 
are after. 

Nearly every business concern 
nowadays has some sort of public- 
ity department, usually dignified 
by the name of “public relations.” 

The purpose of such a depart- 
ment is to gather news inside the 
business, and supply it to newspa- 
pers—for the good of the business, 
rather than the public. 

The reporter, asking his ques- 
tions as a representative of the pub- 
lic, is on his guard against public 
relations people—from his stand- 
point, they may be trying to “put 
something over.” 

Many business concerns have 
gone farther than this, and found a 
frank, friendly officer, and made 
him the “talking vice-president,” 
who sees reporters, tells them what 
is going on from time to time, and 
establishes a nice understanding 
which leads to a good “press.” 

oS 

T is usually surprising to busi- 

ness men, and more so to pro- 
fessional men, to be told that 
reporters have about as high a code 
of professional ethics as any found 
among engineers or physicians, or 
among business men. 

Yet it is so, and men in business, 
and public life, who deal with re- 
porters, as spokesmen for their or- 
ganizations, will testify that a re- 
porter almost never breaks confi- 
dence. 

It is the practice with many pub- 
lic officials to talk to reporters reg- 
ularly, telling them what is going 
on. In Washington, most depart- 
ment heads have a stated hour 
every day for talking to the news- 
paper correspondents. 

The spokesman tells what is hap- 
pening, and the newspaper men 
judge of its news value, and write 
about it. They ask questions which 
are in the public mind, and get an- 
swers. 

If there is some project afoot 
which the spokesman considers 
should not be disclosed to the pub- 
lic for a time, he simply asks, “Do 
not say anything about that yet— 
the time has not come for a state- 


ment.” And this kind of confidence 
is broken so seldom, that it is prac- 
tically never abused. 

However, the character of the 
confidence has bearing on the mat- 
ter. For it is one thing to ask for 
time while plans mature, and an- 
other thing for a spokesman to say 
—let us imagine—that he is abou 
to embezzle a half million dollars, 
or murder his wife, and ask the 
newspaper men to say nothing 
while his plans are being worked 
out. 

That is something the public 
wants stopped, if it hears about it, 
and is news, and the ethics of the 
situation place the public interest 
first. 

Get acquainted with newspaper 
men! It will give your company 
and your work better standing with 
the public—and you will like the 
newspaper men. 


Wyoming Emphasizing 
Strict Rules for Life Agents 


IMING at certain evils which 
often arise because of heated 
competition between life insurance 
solicitors for different companies 
Hon. Theodore Thulmeyer, Commis- 
sioner of Wyoming has had the fol- 
lowing rules printed on the back of 
all life insurance licenses. 

The Insurance Commissioner of Wyom- 
ing acting under the statutes (Insurance 
Laws of 1921, Article I, Section 9, Para- 
graph 3) presents the following rules for 
the guidance of Life Insurance Agents in 
Wyoming: 

1. Neither verbal nor written statement 
concerning any Life Insurance Company 
may be made which is defamatory or 
which contains any false assertion or 
malicious misstatement of fact. 

2. No agent may give anything of value 
as an inducement to a sale of a Life In- 
surance Policy, or rebate any part of the 
premium and all notes taken for first year’s 
premiums must bear not less than six per 
cent per year interest from the date of 
issue of the note until paid. 

3. No agent may misrepresent the terms 
of any policy contract nor make an incom- 
plete comparison for the purpose of mis- 
information nor estimate future dividends. 

4. Twisting is any act which causes the 
cancellation of a policy of Life Insurance 
in one company and its consequent replace- 
ment in another company. Twisting is 
prohibited. 

5. Competition is to cease when a settle- 
ment is taken and examination completed. 

6. All monies or other valuable consid- 
erations given to an agent by an applicant 
for Life Insurance must be treated by the 
agent as trust funds for the purpose stated 
in the application and must not be disposed 
of nor hypothecated until the policy applied 
for is issued and delivered. 

A violation of the above rules may, at 
the discretion of the Commissioner, lead to 
a revocation of license. We invite your 
co-operation. 

THEODORE THULEMEYER, 
Insurance Commissioner. 
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Insurance In the Courts 


Late Decisions In A Variety of Cases Involving Controversy Over 
Disputed Points In Law Or In Fact 


ECENT court decisions involv- 

ing litigation concerning points 

of insurance law are'presented below, 

grouped by subjects for the conveni- 

ence of the reader. These digests are 

published by courtesy of the Com- 
merce Clearing House, Inc. 


Fire, Tornado, Hail, Theft, Automobile 
Collision 

HAIL INSURANCE. ARBITRATION. PREMA- 
TURE ACTION. Plaintiff insured his corn 
crop against damage by hail. After loss, 
defendant insurance company agreed to 
settle upon arbitration. The arbitrators 
were unable to agree and defendant of- 
fered to submit to another arbitration. 
Piaintiff refused and brought suit. De- 
fendant set up that by its by-laws action 
could not be brought until 30 days after 
award of the arbitrators, and that there- 
fore the action should abate. Held that 
a reading of the cases shows that in each 
instance the arbitration was compulsory 
under the terms of the contract, while in 
the case under consideration, no such pro- 
vision is contained in the policy or by- 
laws. The refusal of the plaintiff to pur- 
sue the arbitration, after the arbitrators 
disagreed, amounted simply to a breach of 
his contract of arbitration which might 
subject him to damages in an action 
brought therefor, but is not a bar to the 
present action based on the policy of in- 
surance. The fact, therefore, that plaintiff 
entered into this arbitration, and before 
any award was actually made therein, re- 
voked his consent thereto, cannot operate 
to put into force the thirty day limitation 
provided for in the by-law. Further there 
being no specific date provided as a due 
date for the loss, plaintiff had a right to 
bring his action at any time after the loss 
occurred. Hence this action was not pre- 
maturely brought. Hansell v. Farmers Mu- 
tual Hail Ins. Ass’n. of Iowa. Supreme Ct. 
Iowa. Decided December 13, 1929. Req. 
No. 6905. 














REPRESENTATION OF OWNERSHIP. EstTop- 
PEL. J. E. Meredith held a policy of insur- 
ance, insuring him in the sum of $1,000 on 
a country store in Allen County. The house 
burned and this action was brought by him 
to recover on the policy. The defendant 
resisted recovery on the ground that the 
policy provided that it should be void if 
the interest of the insured in the property 
should be other than unconditional and 
sole ownership, and that Meredith was not 
the sole and unconditional owner. Mere- 
dith applied to the agent for insurance, 
telling him that the property was owred 
jointly by himself and his mother-in-law, 
and that they were doing business in his 
name and asked the agent to cause the 
policy to be issued in the proper form. 
Held that it is a well settled rule in Ken- 
tucky that if the insurer tells the agent 
all about the condition of the title and the 
agent understands this and knowing the 
facts issues the policy, the company can 
not rely upon the clause above referred to. 
The agent did not promise here something 
not promised in the policy. The rule rests 
on the ground of estoppel. The average 
man knows little about the rules of insur- 
ance and when the agent misleads him and 
issues a policy knowing all the facts, the 
company, not the insured, should bear the 
loss. American Eagle Fire Ins. Co. v. 
Meredith et al. Ct. of Appeals. Kentucky. 
Decided December 17, 1929. Req. No. 6643. 

THEFT. MEMBER OF HOUSEHOLD. A pol- 
icy insuring a wife’s automobile against 
theft, contained an exception relieving it 
from liability if the theft was committed 
“by any person in the assured’s household.” 
The automobile was stolen by the husband, 
who was not of the assured’s household 
but was living apart from his wife at the 
time. Held that had the husband been a 
member of the household there would 
have been no liability under the terms of 
the policy. The parties were contracting 
with reference to the status of the husband 
and others as members of the household; 
and since the husband was not a member 
of the wife’s household at the time of the 
theft of the car, a liability arose under the 
policy, because it restricted its non-liabil- 
ity solely to instances where the theft was 
committed by a person in the assured’s 
household. Milwaukee Mechanics’ Insur- 


























ance Co. v. Heffernan. Supreme Ct. Ohio. 
Decided December 24, 1929. Req. No. 7516. 

TORNADO INSURANCE. LAWS OF NATURE. 
JupicraL notice. Held that in an action to 
recover on a tornado insurance policy, 
wherein the matter in dispute was whether 
or not a policy of tornado insurance had 
actually been issued, on appeal from a 
judgment against it the insurance company 
cannot avail itself of the fact that the 
court will take judicial notice of the un- 
questioned laws of nature, of mathematics, 
of mechanics and of physics, and apply the 
same in testing the sufficiency of the evi- 
dence to support the verdict, but the court 
will test the sufficiency of the evidence in 
the same way as any other disputed ques- 
tion of fact, viz.: if there is any substan- 
tial evidence to support the verdict, view- 
ing it in the light most favorable to the 
party in whose favor the verdict was re- 
turned, the verdict will not be disturbed. 
Northwest Arkansas Farmers Mutual 
Tornado Ins. Co. v. Osborn. Supreme Ct. 
Arkansas. Decided December 23, 1929. 
Req. No. 7255 


MORTGAGEE INSURANCE. LIABILITY FOR 
TOTAL Loss. Where under the statutory 
standard form of a policy of fire insurance 
certain policies are taken out with a loss 
payable clause in favor of the mortgagee, 
with provision that no act or neglect of the 
owner with regard to the property shall 
invalidate the insurance as to the interest 
of the mortgagee, held that the evident in- 
tent of the policy is for the protection of 
the mortgagee, and where the owner has 
taken out other policies of insurance on 
the same property with other companies 
without the knowledge of the mortgagee, 
the company issuing the policy with the 
loss payable clause in favor of the mort- 
gagee is not entitled to pro rate a loss 
thereunder with the other company, and 
is liahle for the full amount of the loss. 
Bennett v. Provident Fire Ins. Co. Su- 
preme Ct. North Carolina. Decided Jan- 
uary 8, 1930. Req. No. 8895. 
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FRAUD BY CO-INSURED. RIGHTS OF INNO- 
CENT PARTY. The plaintiff company sold to 
one Astrim a complete automobile business 
for $16,000. Part of the purchase price 
was secured by a chattel mortgage on the 


automobiles. Defendant company issued 
a policy to both the buyer and seller. The 
mortgage was then recorded and later the 
automobiles were destroyed by fire. In 
the lower court, it was found that Astrim 
had set fire to the garage with intent to 
defraud the company. Plaintiff claims 
that it was not in privity with Astrim and 
knew nothing of his actions and sues to 
recover on the policy. Held that the fraud 
of one of the assured will not avoid the 
policy as to the innocent assured. The 
clause reading that the policy would be 
void if there was fraud “by the assured 
touching any matter relating to this insur- 
ance or the subject thereof whether before 
or after loss,” does not mean that the 
fraud of either cancels the policy as to 
the other. Rent-A-Car Co. v. Globe and 
Rutgers Fire Ins. Co. Court of Appeals. 
Maryland. Decided January 8, 1930. Req. 
No. 8688. 

SUSPENSION OF LIABILITY. VALIDITY. 
Held that it is a valid and enforceable pro- 
vision in a fire insurance policy which ex- 
empts the company from loss occurring 
after default in payment of a premium 
or premium note, or any installment there- 
of when due, and suspends the insurance 
until payment of such delinquent premium, 
note, or installment. Howell v. Wilson. 
Supreme Ct. Arkansas. Decided January 
15, 1930. Req. No. 8576. 

ORAL INSURANCE. Evipence. Held that 
an oral executory contract for fire insur- 
ance may be specifically enforced in a court 
of equity; but the evidence to establish 
such a contract, which must show that 
there was a meeting of minds of the con- 
tracting parties as to all the essentials, 
must preponderate in favor of the party 
seeking specific performance. Unless such 
evidence does preponderate, relief will be 
denied. Johnson v. Dixie Fire Ins. Co. 
Supreme Ct. of Appeals. W. Va. Decided 
January 28, 1930. Req. No. 9322. 

VEHICLES. FIRE, THEFT AND UPSET. 
LIABILITY FOR DEPRECIATION AFTER UPSET. 
Action by appellee on a contract of insur- 
ance covering loss and damage to an auto- 
mobile from fire, theft and collision or 
upset. The automobile was wrecked in an 
upset. The insurer, appellant, admits its 
liability for the cost of repair and replace- 
ments, but appellee claims an additional 
amount as depreciation in the value of his 
automobile resulting from the accident 
which repairs and replacements will not 
restore. The insurer’s contention is that 
its liability is limited by one of the “gen- 
eral conditions” of the insurance contract, 
that its liability for loss or damage to the 
automobile insured “shall in no event ex- 
ceed the limit of liability, if any, stated in 
Paragraph C (actual cash value, less 
$50.00), nor what it would then cost to re- 
pair or replace the automobile or parts 
thereof with other of like kind and 
quality.” 

NuIsANcE. PowbER MILL. STATUTORY 
CONSTRUCTION. Defendant owns and oper- 
ates a plant in Rensselaer County for the 
manufacture of gun powder. There were 
explosions of thousands of pounds, dam- 
aging plaintiff's house about half a mile 
away. The jury found that the defendant 
maintained a nuisance. The defendant 
urges a reversal because the statute fixed 
the relative location of powder magazines. 
The defendant had complied with the stat- 
ute, and argues that an act which the law 
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sanctions and authorizes is not a nuisance 
although it may cause damage to individ- 
ual rights and private property. Held that 
while the legislature may legalize what 
otherwise would be a public nuisance, it 
~ not confer immunity from action for 

a private nuisance of such a character as 
to amount in effect to a taking of private 
property for public use The judgment 
for plaintiff affirmed. Vincent & ano. v. 
Hercules Powder Co. Supreme Ct. App. 
Div. 3rd Dept. N. Y. Decided January 21, 
1930. Req. No. 8615. 

RAILROAD EMPLOYEE. RECOVERY FOR 
FRIGHT. PROXIMATE CAUSE. The question 
presented is whether recovery may be had 
for injury to the nervous system from 
fright occurring subsequent to the actual 
negligence of defendant and arising from 
the situation in which the plaintiff found 
himself immediately after and as a result 
of the accident. The plaintiff was an en- 
gineer upon one of the defendant’s trains, 
and while so engaged a plug blew out of 
the engine boiler, badly scalding him and 
compelling him to jump from the cab. He 
landed between the rails of an adjacent 
track, suffering multiple injuries, includ- 
ing a fracture of the left leg; and, as 
he lay thus incapacitated, was further 
shocked and terrified by the approach of 
a train upon the track upon which he lay. 
As to proximate cause, held that the true 
rule does not require that the defendant 
must have been able to foresee the precise 
injuries which did in fact result, but only 
that results of a generally injurious nature 
might reasonably have been anticipated 
from the negligent act or omission. Where 
both the physical injury and the nervous 
shock are proximately caused by the same 
act of negligence there is no necessity that 
the shock result exclusively from the phys- 
ical injury. Judgment for employee af- 
firmed. Baltimore & Ohio R. R. Co. v. 
McBride. U.S. C. C. A. 6th Cir. (Ohio) 
Decided January 13, 1930. Req. No. 8102. 

Motor VEHICLES. TRAFFIC SIGNAL. DuTy 
OF OBEDIENCE. Appellants were crossing 
the street while the green light was on, 
thus bidding them to cross. They were 
struck by defendant’s truck, which they 
had not seen and which in disregard of the 
traffic signal had passed several other mo- 
tor vehicles. The truck ran 120 feet be- 
yond the point of the accident before com- 
ing to a stop. The trial judge entered a 
compulsory nonsuit on the ground that 
appellants after stepping’into the street did 
not look again to the right, the direction 
from which the truck approached. Held 
that when the municipality maintains sig- 
nals controlling passage over the streets, 
the signal in the pedestrian’s favor inviting 
him to cross, warrants his so doing, and 
he is justified in relying upon the assump- 
tion that motor vehicles, warned by the 
traffic signal set against them, will not 
disregard it and run him down. Appellants 
were not bound to anticipate that the de- 
fendant’s driver would disregard the traf- 
fic signal. Indeed they had the right to 
assume that the driver of the defendant's 
truck would be regardful of his duties to 
others on the highway. New trial granted. 
Newman v. Protective Motor Service Co., 
Inc. Supreme Ct. Pennsylvania. Decided 
January 6, 1930. Req. No. 7955. 

FALLING OBJECT. PRESUMPTION OF NEG- 
LIGENCE. The corporation department 
store, known as “John Wanamaker Phila- 
delphia,” has in the center a large rec- 
tangular space called the grand court, 
which extends to the top of the building 
and is covered by a skylight. The corpora- 
tion, to increase the light and improve the 











ventilation, erected above the skylight and 
resting thereon what is known as a “mon- 
itor,” being a structure composed largely 
of glass of the height of some fifteen feet 
and covering an oblong portion of the 
original skylight. The contract for its 
construction was let to the Gassner Com- 
pany. During such construction, the grand 
court was left open and freely used by 
employees and customers of the store. An 
employee of the Gassner Company slipped 
or slid onto the skylight, thus breaking a 
large piece of glass, and one or more pieces 
of the broken glass struck Mrs. Linea- 
weaver, a customer. Held that the mere 
falling of an object from a building does 
not raise a presumption of negligence 
against the owner. But the rule is that 
where road authorities allow a highway 
that is being constructed or repaired by 
an independent contractor to remain open 
for public use, the municipality is liable 
for an accident resulting from its defective 
condition. A like rule should apply where 
the owner suffers such portion of his store 
to remain open to the public as is rendered 
unsafe by repairs being made thereto. 
Lineaweaver & ano. v. John Wanamaker 
Philadelphia. Supreme Ct. Pennsylvania. 
Decided January 6, 1930. Req. No. 7941. 
Motor VEHICLE. Duty ON PUBLIC HIGH- 
way. CattLte. The respondent maintains 
on his farm a number of milk cows. The 
cows were turned into the lane leading to 
the highway for the purpose of being 
driven to the pasture. They were put in 
charge of two boys, one sixteen and the 
other seventeen years of age, who, in driv- 
ing the cows, followed behind them. Nei- 
ther of the boys preceded the cows to the 
highway, nor was any one else stationed 
there to control them when they entered 
on to the highway, or to warn other users 
of the highway of their presence. As the 
cows reached the highway, they turned to- 
wards the pasture gate, scattering over the 
highway and completely blocking it to 
travel by other users, particularly to travel 
by automobiles or other vehicles. Appel- 
lant drove south over the highway men- 
tioned. It was then quite dusk, and the 
duskness was added to by smoke coming 
from fires which were burning in the vicin- 
ity. As the appellant approached the 
vicinity of the cows, he met an automo- 
bile coming in his direction. The appellant 
was then traveling at a speed of about 
thirty-five miles per hour. He applied his 
brakes in an endeavor to stop his car and 
sought to avoid striking the cows by steer- 
ing his car between them. He did not suc- 
ceed in his efforts, with the result that 
two cows were killed. Held that the stat- 
ute prohibits any person owning or in con- 
trol of any live stock from voluntarily or 
negligently permitting such stock to stray 
upon any public highway, or remain there- 
on unaccompanied by some person having 
them in charge or control. The respondent 
violated both of these conditions. The 
statute requires an active and direct con- 
trol, not a mere constructive control. The 
cows, it is true, were ostensibly in the 
charge and control of the two boys men- 
tioned, but they did not exercise, or at- 
tempt to exercise, control over the cows in 
any manner after they reached the high- 
way. The cows were turned loose into a 
lane and allowed to drift down the lane, 
enter the highway, and scatter over it be- 
fore either of the boys reached it. The 
boys followed the cows onto the highway, 
and did not enter it until after the accident 
happened which caused the injuries to the 
cows. All persons have equal rights in 
the use of the public highways. The stat- 
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ute prescribing the conditions of the use 
is intended for the protection of such 
users, and it is the duty of every one to 
comply with its requirements. If he fails 
so to do, manifestly he is guilty of negli- 
gence. There can therefore be no recovery. 
Frowd v. Marchbank. Supreme Ct. Wash. 
Decided December 17, 1929. Req. No. 7377. 

Motor VEHICLES. CoLLision. LacK OF 
LIGHTS. Defendants A and B parked their 
cars parallel on a 27-foot highway on a 
wet, slippery road at night. B’s car was 
closest to the edge of the road and had no 
lights. A’s car stopped next to it, almost 
blocking the road, and his car had a rear 
light. C came along at 30 miles an hour, 
his vision being obscured by the rain. He 
did not notice that A stopped and when he 
suddenly tried to stop his car, it skidded 
and crashed into the A car which in turn 
knocked the B car into the ditch, seriously 
injuring plaintiff who was a passenger in 
the C car. Plaintiff sued A and B. Ques- 
tion is, were A and B joint tort feasors. 
Held that the rule is that when one violates 
a rule of the road he must exercise a 
higher degree of care than otherwise, and 
if injury results from his failure to ob- 
serve the statute, that failure will consti- 
tute negligence per se. B’s violation of the 
law of the road in parking on the highway 
and his utter lack of care in failing to 
have lights on his car, and the negligence 
of A in stopping his car alongside of the 
parked car united in causing the injury to 
plaintiff. Therefore A and B are jointly 


liable. Lindsey v. Elkins. Supreme Ct. 
Wash. Decided December 16, 1929. Req. 
No. 7373. 


Moror VEHICLES. Duty or Gugst. Plain- 
tiff, a woman 62 years of age, was riding 
as a guest in a Ford car, on the rear seat, 
which was going north on the Racoon 
road. Defendant was running a Stude- 
baker car in a westerly direction on the 
Boardman-Canfield Road. The driver of 
the Ford stopped the car before crossing 
the Boardman-Canfield road; he stopped 
long enough to permit three cars to pass 
thereon. After the cars passed, not seeing 
any other car, he proceeded across the 
intersection, at the rate of ten or twelve 
miles per hour. After crossing the Board- 
man-Canfield road, the Ford car was 
struck in the front, by the Studebaker car. 
The driver of the Studebaker gave no 
warning of its approach; after he saw the 
Ford car he applied his brakes so hard they 
screeched loudly; he turned his car to the 
right but was unable to avoid the collision. 
Defendant contends that plaintiff was 
guilty of contributory negligence as a mat- 
ter of law, by reason of her failure to see 
and to notify the driver of the car in which 
she was riding, of the approach of defend- 
ant’s car. Held that there was no duty on 
the plaintiff, an aged woman, riding as a 
guest on the rear seat, to be alert in watch- 
ing for the approach of automobiles trav- 
eling on the Boardman-Canfield Road. 
There was no evidence that plaintiff saw 
defendant’s automobile in time to warn the 
driver of the car in which she was riding, 
of its approach or of any other omissions 
which would convict her of negligence as 
a matter of law. Lehman v. Newell. U. S. 
Dist. Ct. Western Dist. of Penn. Decided 
December 23, 1929. Req. No. 7271. 

SPECIAL DAMAGES. PERMANENT INJURIES. 
PLEADING. Plaintiff was struck and badly 
injured by defendant’s truck. Under the 
Compensation Act he assigned the claim 
to his employer, who now sues defendant. 
During the course of the trial, an amend- 
ment was allowed by which special dam- 
ages were averred, i. e. permanent injuries. 
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Defendant claimed surprise and demanded 
a continuance, which was not passed upon. 
Defendant excepted and the case turns on 
the question of whether a permanent in- 
jury in an action of negligence for per- 
sonal injuries is to be deemed general or 
special damages. Held that this court will 
follow the weight of authority, which is 
that if the injuries are such as to imply 
permanence, then permanence need not be 
specially pleaded, but where it is not at 
once apparent that the injuries will be per- 
manent, then permanence must be specially 
pleaded, and if allowed by amendment, 
then the opposing party must be granted a 
continuance so that it may investigate the 
facts and prepare its defense. In the in- 
stant case the injuries were not so appar- 
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ent as to be permanent per se, and there- 
fore permanence must be specially pleaded, 
and defendant here should have been al- 
lowed a continuance. Exceptions sus- 
tained. Fournier v. Great Atlantic & Pa- 
cific Tea Co. Supreme Jud. Ct. Me. De- 
cided December 16, 1929. Req. No. 7001. 


ButLpInG WALL. OWNER AND MUNICI- 
PALITY. JOINT TORT-FEASORS. Where there 
is evidence tending to show that the pri- 
vate owner of a building left part of the 
building wall standing in an unsafe condi- 
tion after the building had been condemned 
by the city building inspector, and that the 
city had constructed a retaining wall con- 
tiguous thereto, but had failed to construct 
weep holes therein so that the water from 
the lands of the private owner were pond- 
ed back on his lands and seeped through 
the ground and sobbed and softened the 
foundations on the building wall so that 
after a heavy rain it fell over into the 
city market place and injured the plaintiff : 
Held, the evidence discloses joint negli- 
gence on the part of the city and the pri- 
vate owner, and the injury therefrom 
could have been reasonably anticipated, 
and is sufficient to sustain the verdict of 
the jury against them as joint tort-feasors, 
and that there was no primary and sec- 
ondary liability between them, and defend- 
ants’ motion as of non-suit was properly 
denied. Bonapart v. Nissen et al. Supreme 
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Ct. N. C. Decided January 8, 1930. Req. 
No. 8897. 

Motor VEHICLES. COLLISION. LEFT SIDE 
OF ROAD. In an action for damages for per- 
sonal injuries resulting from an automo- 
bile accident, where the complaint does not 
allege in which way plaintiff was traveling 
or his position on the highway, and does 
not attempt to describe the position of 
other vehicles, if any, upon the road at 
the time and place of the accident, held 
that the bare allegation that at the time of 
the collision, defendant’s truck was travel- 
ing on its left-hand side of the highway 
does not of itself charge negligence, for 
under some circumstances it is lawful to 
so drive an automobile. Further, where 
the law in effect at the time of the acci- 
dent fixed the lawful speed of automobiles 
on the highway to not exceed more than 
thirty-five miles an hour, and the complaint 
alleged that defendant was driving his 
truck “at a great and negligent rate of 
speed, to-wit, approximately forty miles 
per hour,” the complaint. properly alleged 
a prima facie violation of section 113 of 
the California Vehicle Act in force at the 
time of the accident and _ therefore 
charged defendant with negligence per se 
in the operation of the truck at the time 
and place of the collision, and the com- 
plaint was sufficient to support the judg- 
ment. Busby v. Lewis et al. Dist. Ct. of 
App. 4th App. Dist. Calif. Decided Janu- 
ary 8, 1930. Req. No. 8718. 

Motor VEHICLE. Cottiston. Defend- 
ant’s truck was standing on highway with- 
out lights on a very foggy night and was 
run into by plaintiff's car. Plaintiff was 
nonsuited below on ground of contributory 
negligence. Held, that plaintiff was en- 
titled to assume that car ahead would 
show statutory lights and was not required 
to drive as though an unlighted car at a 
standstill was to be expected. Shinn v. 
Chiaccio. Supreme Ct. N. J. Decided Jan- 
uary 2, 1930. Req. No. 8710. 

MASTER AND SERVANT. SAFE PLACE TO 
worK. Where in an action to recover for 
the negligent killing of the plaintiff’s in- 
testate there is evidence tending to show 
that the intestate was killed by being 
caught by a piece of timber at the fourth 
level of defendant’s mine while the in- 
testate was riding in a car from one level 
to atlother in the performance of his 
duties, that the timber at the fourth level 
was lower than the timbers at the other 
levels, there being only about three inches 
clearance between the car and the timber, 
that there was no means of signalling the 
engineer operating the hoisting machinery 
at the surface of the mine to stop the car, 
that the track was uneven and came up in 
a hump where the injury occurred, that 
defendant’s alter ego knew that the timber 
was dangerous; that there was no light 
at the fourth level, and that other mines 
of like character used enclosed cars: Held, 
sufficient to be submitted to the jury on 
the question of whether the defendant ex- 
ercised reasonable care to provide a rea- 
sonably safe place to work. West v. Fon- 
tana Mining Corp. Supreme Ct. N. C. 
Decided December 30, 1929. Req. No. 
8112. 

Moror VEHICLES. Minors. STANDARD OF 
care. Held that in this action by a minor 
of the age of eight years for damages for 
personal injuries sustained when defend- 
ant’s automobile struck him immediately 
after he had alighted from a street car, 
the jury could have concluded from the 
evidence that appellant’s speed of 25 or 35 
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In Appreciation of Mr. Taft 


HE retirement of William Howard Taft as Chief 

Justice of the Supreme Court of the United States 

has brought to an end an active career of single- 
minded devotion to the public service which, in some 
respects, has no parallel in American history. 


Solicitor-general of the United States, United States 
circuit judge, President of the United States Philippine 
commission, first civil governor of the Philippine Islands, 
Secretary of War in Roosevelt's cabinet, President of the 
United States and Chief Justice of the Supreme Court— 
that catalog of offices, judicial and administrative, is 
unique. He is the only man in American history who 
can lay claim to it. In all of these positions of responsibil- 
ity he demonstrated the qualities of a great intellect and a 
high-minded Americanism. 


He commanded not alone the confidenve of the Amer- 
ican people, but he won their strong liking and affection. 
The illness which has occasioned his withdrawal from 
public life is profoundly regretted. 


ownCmwe 


R. TAFT was born with the judicial temperament, 

and the law was his first and deepest love. Hap- 
pily for his country his devotion to it was accompanied 
by a devotion no less strong to the cause of government 
and the common good. He saw the law as an instrument 
for the conserving of national ideals and the promotion 
of justice in human relations. His extraordinary gifts 
might have brought to him immense wealth had he em- 
ployed them in private practise. He preferred to use 
them as a servant of the people. We are, perhaps, not 
sufficiently appreciative of the spirit which leads a man 
to put aside great material reward for the sake of build- 
ing his life into the fabric of the nation. That is what 
William Howard Taft has done. Self-aggrandisement 
has never marked his course. Politically he may have 
made mistakes, but he made them honestly and with 
single-minded thought for his duty to his country and 
his fellows. 


His Supreme Court decisions have been marked by a 
superior knowledge of the law and a high intelligence in 
its application. 
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In his personality Mr. Taft is a man of great charm, 
with a fine sense of humor and the happy faculty of 
laughing in retrospect at experiences which in men of 
lesser magnanimity would have left rankling wounds. 
The Taft chuckle is famous with those who know him. 
Having once heard it, welling up from the depths of his 
big frame, it can never be forgotten. It was this saving 
mirth which kept bitterness out of his soul when politics 
brought the sting of defeat. 


oon > 


H E has been always bigger than circumstances. His 
modesty bore the test of triumph and high distinc- 
tion; his geniality survived reverse. 

America owes much to William Howard Taft, and its 
heartiest wishes are extended to him for complete recov- 
ery of health. Our interest and affection will follow him 
into private life with the hope that he may enjoy these 
latter years to the full capacity of his fine mind and kindly 
spirit. 


An Instance Where Stating the Truth 
Means Certain Defeat 


IKE a cat chasing its tail the propaganda directed 
against mutual companies continues to amuse itself 
and the world at large. One of the most humorous 

incidents of recent months is the announcement of a 
certain stock company of a competition, offering a prize 
to the agent who will give the best answer to the follow- 
ing questions. What is a mutual company? What is a 
reciprocal company? How do they differ? What is their 
strength? What is their weakness? Why is a stock com- 
pany policy to be preferred? 


The Senegambian in the woodpile is clearly seen in the 
last query. In law it would be open to objection as a 
leading question. It is on a par with the tipsy attorney’s 
interrogation of “Are you still beating your wife or have 
you quit it?” It is in fact a type of the arrogant attitude 
assumed by a variety of stock interests both large and 
small. Why, indeed, is a stock policy to be preferred— 
clearly because the king has spoken and his word cannot 
be denied. 


Sas 


HAT chance, may we ask, has an agent to win the 
, coveted prize, if he makes an impartial study to 
determine the correct answers to the various questions 
and writes down his honest opinion? And where would 
the average agent go to find material for his answers. 
Nowhere else than among his files of letters, circulars 
and booklets containing propaganda (furnished by those 
who propounded the question) and designed with crude 
cleverness to cast a doubt on the stability of the mutuals. 


To answer with unbiased truth would put the job of 
the agent in serious jeopardy—and he certainly would 
not win the prize. Suppose he stated the truth that mutual 
companies have no weaknesses which are not magnified 


many fold in stock companies. Suppose he set forth the . 


truth that mutual companies are managed with sound 
intelligence, that their record of continuing success is 
twice as good as the stock companies, that they pay 
losses promptly, have no burdensome assessments and 
return dividends of 20% to 50% to their policyholders. 
Suppose he pointed out the truth that mutual insurance 
is the oldest insurance in the world, and that the most 
scientifically managed business concerns eagerly use it— 
(Continued on Page 18) 
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Lite-Lights Against A Business Background 


| it was in part owing to 
his reflection upon the place 
which Washington had come to hold 
in the esteem of his country, and of 
the world, that Lincoln, in setting 
forth his plea for support, concluded 
it with the following paragraph :— 


“Every man is said to have his 
peculiar ambition. Whether it be true 
or not I can say, for one, that I have 
no other so great as that of being 
truly esteemed of my fellow-men, by 
rendering myself worthy of their 
esteem. How far I shall succeed in 
gratifying this ambition is yet to be 
developed.” 

The verdict we write today is that 
no man ever succeeded better. He 
won the esteem and affection of his 
countrymen by the sheer worth of his 
character and the greatness of his 
mind. He lived down the jeers and 
sneers of the world, and made his 
name forever synonymous with those 
ideals which men cherish at highest 
value. 


So by the month of their births, by 
the story of their careers, by the fine- 
ness of their Americanism and their 
humanity, Washington and Lincoln 
are inseparably linked in-our rever- 
ing memory. 

sso 

HE temper of February is not 

such as to endear it to dwellers 

in a northern clime. One can- 
not think of it as congenial, and yet 
in every American heart there must 
be a deep sense of gratitude to Febru- 
ary, and a reverence for its significant 
place in American history. It gave us 
both Washington and Lincoln. 

It is not out of keeping with the 
story of rigorous struggle through 
which this country achieved its posi- 
tion in the world that the two men 
who are foremost among its leaders, 
who in themselves not alone embody 
the spirit of Americanism but were 
focal points on which the forces of 
American destiny centered, should 
have been born in a month of elemen- 
tal conflict, when the hopes of men 
begin to turn toward the liberating 
influences of spring as their hearts 
battle with the last rallying of win- 
ter’s battalions. 

OOD 

N these days of comfort and con- 
I venience, of a conquered domain 
which has been bound to the service 
of men’s needs by the development of 
agriculture, industry, commerce and 


Washington and Lincoln. 


By S. J. DUNCAN-CLARK 


transportation, it is well that a gen- 
eration of button-pushers and switch- 
throwers should be reminded that 
hardship played a big part in shaping 
the characters of those moral and in- 
tellectual giants who laid the basis of 
our national life; who made us one 
people and maintained the union. It 
is to be questioned whether we have 
in our country today the sort of dis- 
cipline which begets and trains such 
leadership. There was a school of 
circumstances in Washington’s day 
and in Lincoln’s day which bred a 
manhood of virile resourcefulness. 
One of our problems is to find a sub- 
stitute for that school in order that we 
may develop a new leadership worthy 
of its predecessors, equal to carrying 
on the great undertaking. 


Washington and Lincoln had this 
in common—they were concerned 
about fundamental principles of right 
and justice. They were, in a sense, 
moral philosophers no less than 
statesmen, and their policies and 
statecraft were at all times inspired 
and fashioned by convictions of duty, 
by ethical considerations which dic- 
tated their attitude toward their fel- 
lows and toward their official respon- 
sibilities. It may be asked today 
whether we are not more concerned 
about methods than about principles ; 
more concerned about achieving what 
we regard to be success than about 
maintaining and vindicating the prin- 
ciples upon which all true and abiding 
greatness must be established. 

This current February is of more 
than ordinary interest in the case of 
Lincoln because it marks the hun- 
dredths anniversary of his coming of 
age. It was in that year that the tall, 
awkward lad came with his father 
from Indiana to Illinois. He had his 
dreams and his ambitions in his heart ; 
he had the rudiments of an education 
—he could read and write and figure 
—but to the folks with whom he came 
in touch he was then only an over- 
grown boy, lank and muscular, skilled 
in handling the tools of a woodsman, 
kindly, humorous, speaking with the 
quaint vocabulary of those who lived 
in the back country. 

QOD 
INCOLN had read Weem’s Life 
of Washington, and it had made 
a deep impression on the boy’s mind. 
It had been part of that education in 


the worth of fundamental principles 
and of loyalty to duty, and in the glo- 
rious dignity of service for a great 
cause, which was of more importance 
in the fashioning of his future than 
all other learning he acquired. In 
after years, in the hour of his great 
triumph, as he traveled to the national 
capital to be inaugurated President 
in the illustrious line of succession to 
Washington, he halted at Trenton, 
New Jersey, to address a great assem- 
bly of the people. In that address he 
dwelt at some length upon the cross- 
ing of the Delaware by George Wash- 
ington and the sufferings of the win- 
ter camp at Valley Forge. It was 
evident that the character and exam- 
ple of the First President were much 
in his thought. 


During those first years in Illinois, 
with the new sense of manhood’s re- 
sponsibilities resting upon him and in 
full possession of the privileges of 
citizenship, as he labored to clear the 
land, and split the rails to fence it, 
his mind turned to the problems of 
government. In Indiana and now in 
Illinois he had heard much talk about 
politics, and, no doubt, much sharp 
criticism of those who entered it and 
accepted the obligation of represent- 
ing their fellow-citizens in office. The 
ambition grew to choose this difficult 
but absorbingly interesting sphere of 
effort as a career. In 1832 he an- 
nounced his candidacy for the legis- 
lature. It was the year of the one 
hundredth anniversary of Washing- 
ton’s birth, and the country was filled 
with the praise of its great patriot. 
Among those who paid tribute to him 
none was more.sincere, none more de- 
votedly admiring than young Abe 
Lincoln. It was with the ideal of pub- 
lic service which he had derived from 
the study of Washington’s life that 
he offered himself to his friends and 
neighbors as an aspirant for their 
confidence. 


Father: “Why didn’t you get your 
pharmacy degree ?” 

Son: “I flunked in sandwich mak- 
ing.”—The Water Tower. 


SS 


Swimming Instructor : “Now don't 
forget. A hollow body can't sink. 


Next lesson I'll show you how easy 
it is to keep your head above water.” 


—The Water Tower. 








Subject of High 
Commissions to Be 
Thoroughly Aired 


EADERS will doubtless re- 

member that several months 
ago the Journal printed a speech of 
Commissioner Charles D. Living- 
ston of Michigan, which suggested 
that the matter of commissions 
paid to insurance agents be given 
critical consideration by the Na- 


tional Convention of Insurance 
Commissioners. 
Commissioner Livingston _was 


appointed chairman of a committee 
to gather information concerning 
this important matter and that body 
has recently been making its first 
constructive inquiries at various 
sources. 


As evidence that the commission 
question is a matter of concern to 
various stock companies which are 
involved, we quote below an excerpt 
from an article in the January 30, 
1930, issue of the Insurance Field. 
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T is evident that this additional item in 

the load of expense which must be 
passed along to the insuring public is en- 
tirely unwarranted and indefensible and is 
not influenced by a proven need for higher 
compensation on the part of agents but is 
solely a measure of selfish competition de- 
signed to secure for such companies a 
larger proportion of agency patronage than 
could be obtained under uniform condi- 
tions of agency commission costs. 

This additional evidence of unwilling- 
ness or inability of companies to limit the 
largest single element in fire insurance 
rates leads to the question as to whether 
rate levels fair to companies and equitable 
to the insuring public can ever be intelli- 
gently arrived at until commissions and 
other controllable items of acquisition costs 
are brought within maximum limits. 

Certain it is that if commissions are to 
be used only as a competitive factor the 
States will inevitably take a strong hand 
in settlement of this question. There is no 
question in our minds but that agency 
compensation should be reasonable and be 
sensible. When allowed to go beyond this 
point the agency end of the business suffers 
demoralization and the insuring public 
pays the freight. 


OOo 


; was announced that a meeting of the 
entire committee will be held in Chicago 
as soon as answers to the questionnaire 
have been received. Formal hearings will 
be held, it was also stated, with a possi- 
bility of legislative or departmental action 
in several States if commissions are not 
better regulated. 

The convention committee is made up of 
Commissioners Livingston, Albert Conway 
of New York, Milton R. Freedy of Wis- 
consin; Ray A. Yenter of Iowa, and 
George P. Porter of Montana. 


Another indication that high 
commission rates are evidently to 
be thoroughly aired is found in a 
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recent editorial of the National 
Underwriter which follows: 


At the annual celebration of Indiana 
Insurance Day, Col. H. P. Dunham, insur- 
ance commissioner of Connecticut, and 
president of the National Convention of 
Insurance Commissioners, stated that as 
time goes on the economic waste of incom- 
petent insurance agents is recognized. He 
declared that the business is making it more 
and more difficult for persons who have 
failed in other fields to become insurance 
salesmen. He asserted that the time will 
soon come when it will be a high privilege 
to sell insurance and that only the fittest 
will be chosen. 


As time goes on the actual waste caused 
by ignorant and inexperienced insurance 
agents is being recognized. Many insur- 
ance commissioners feel that the public is 
not being served as it should by mere 
commission grabbers. 


SOS 


Editorial 


(Continued from Page 16) 


Why, the big boss would put on his 
hobb-nailed brogans, and boot the 
offending agent into the well-known 
middle of next week. 
oaCOlwwLy 
OWEVER, we could dictate an 
answer to the general question, 
which the donor of the prize would 
accept as a model. All one would 
have to do would be to read Mr. Ben- 
nett’s Agency Bulletin for a few 
issues and note how he drags in the 
old stuff about Russia and commu- 
nism, and the moth-eaten assessment 
bogie, and legal decisions of the time 
of the civil war, and the rusty and 
weatherbeaten falsehood about fail- 
ures. 
But, the truthful agent would have 
no chance at the prize. 


Wouldn't another kind of contest 
be better; a contest open to the mil- 
lions upon m lions of mutual policy- 
holders who have had the wit to defy 
the old stock company blunderbuss 
which has proved to be loaded only 
with wind. A prize might be given 
for the best letter on “How I Se- 
lected My Insurance Company” and 
there would be ample scope for intelli- 
gence in the answers, and for impar- 
tial judgment by a jury of modern 
business men. There is an old adage 
that “honesty is the best policy,” and 
the mutuals are not afraid to stick 
to it. 

QS 


Items From Various 
Commissioners’ Offices 


MICHIGAN 
Mr. B. L. Hewett, Jr. has resigned 
as Chief Rater of the Department, 
going to the Boston Insurance Com- 
pany as Special Agent for the State 
of Michigan. Mr. L. H. Moore, for- 





merly of the Michigan Inspection 
Bureau, has been selected to take his 
place. 

A vigorous arson investigation 
is going on in Bay City. There 
seems to be a wide spread conspiracy 
to defraud companies, which has 
caused an enormous loss within the 
last few years. 


A Receivership for the American 
Casualty Underwriters of Muskegon, 
Michigan has been asked and granted. 
In accordance with the law, Commis- 
sioner C. D. Livingston was ap- 
pointed to take charge of the affairs 
of this company. He in turn ap- 
pointed George G. MaDan of Lans- 
ing, Michigan, as Special Deputy 
Commissioner in charge of the 
Receivership. 


IOWA 


Robert B. Goode, Chief Examiner, 
has resigned and accepted a position 
as Auditor with the State Automo- 
bile Insurance Association of Des 
Moines, Iowa. His successor in the 
Department has not been named as 
yet. 


John J. Brown Elected Liberty 
Mutual Director 


John J. Brown of New York, 
chairman of the board of Foster- 
Wheeler Corporation, has been elect- 
ed to the board of directors of the 
Liberty Mutual Insurance Co. Mr. 
3rown is also president of the Vir- 
ginia Alberene Corporation, Alberene 
Stove Co. and the Nelson & Alber- 
marle Railway Co. and a member of 
the board of Foundation Co., Fidel- 
ity Union Trust Co., Unified Invest- 
ors Corporation, Cranford (N. J.) 
Trust Co. and Carteret Trust Co. 


A Civil Question 


Diner (to waiter): “What’s the 
name of that selection the orchestra is 
playing ?” 

Waiter: “Go Feather Your Nest.” 

Diner: “Go jump in the lake. I 
asked you a civil question.” —Louis- 
ville Stayr. 

“Why do you weep over the sor- 
rows of people in whom you have no 
interest when you go to the theatre?” 
asked the man. 

“T don’t know,” replied the woman. 
“Why do you cheer wildly when a 
man with whom you are not acquaint- 
ed slides into second base ?’—The 
Water Tower. 

Doctor: “Did you follow my ad- 
vice and drink hot water one hour 
before breakfast ?” 

His Patient: “I did my best, but I 
couldn’t keep it up more than ten 
minutes, doctor.’ — The Water 
Tower. 
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Did the Driver Own the Car? Was He an Employee on Company Business? Who Is Liable for the Damage Done? 


JoURNAL OF AMERICAN INSURANCE 





+S -WINDOWS-SKYLIGHT 


‘aINGS STORES € HOMES 





Non-Ownership Liability 


Review of Cases Having To Do With the Determination of Whether 
Master or Servant Is Responsible for Results of Auto Accidents 


N the past two decades the motori- 
zation of American industry while 
doubtless effected principally 
through cars owned by the particular 
industry, has also in large part grown 
out of the ever-increasing use in busi- 
ness of cars owned or hired, not by 
the business, but by the employee. 
Accidents produced by the latter class 
of cars have naturally given rise and 
increasing prominence and impor- 
tance in Claims Departments to the 
problem of “Non-Ownership Liabil- 
ity.” 

Whether the phrase “Automobile 
Contingent Liability,” long used in 
claim departments, or ‘Employers’ 
Protective Automobile Liability” 
more aptly names this coverage, is 
perhaps beside the point since the 
Automobile Underwriting Manual 
has now fixed “Non-Ownership Auto- 
mobile Liability” as the name under 
which that coverage is to be sold, and 
Claims Departments, for uniform- 
ity’s sake, should apply that coverage 
under the same title. 





By T. A. McGEHEARTY 


Assistant General Claims Manager, 
Liberty Mutual Insurance Company. 
From an Address Read Before the Claims Executives 
Conference of the National Association of Mutual 
Casualty Companies 


The Manual’s description of the 
coverage in question reads as follows: 

“Public Liability and Property Damage 
(but not collision) Insurance may be writ- 
ten to cover the liability of the Named 
Assured for the Operation (voluntarily or 
otherwise) of automobiles and motor- 
cycles not owned or hired directly by him 
but used in connection with his business. 

“Policies issued under this rule shall 
cover only one Named Assured and the 
Omnibus clause of the policy shall be 
eliminated. It is not permissible to add 
any other interest to the policy. 

“The ‘other insurance’ clause in the 
policy shall be eliminated and provision 
shall be made for this coverage to be ex- 
cess coverage over and above any valid 
and collectible insurance available to the 
Named Assured under policies taken out 
by others.” 

QOoaey 


HE general principles of law ap- 

plying to accidents caused by the 

negligent operation of this class of 
Sug P 


automobiles are now well settled in 
all states and in the nation, and on the 
whole are substantially uniform. It 
is thus sufficiently clear that while 
the mere fact that an automobile is 
being used by an employee in the 
business of an employer does not in 
and of itself make the latter liable 
for injuries negligently inflicted by 
such employee in the operation of the 
automobile, yet, “if the other circum- 
stances involved in a case are con- 
sistent with, or require, the inference 
that the tort complained of was within 
the scope of the servant’s employ- 
ment, the mere fact that the instru- 
mentality which occasioned the plain- 
tiff’s injury did not belong to the 
master will not preclude him (plain- 
tiff) from recovering damages. The 
action is deemed to be maintainable 
or not maintainable, according as his 
use of the instrumentality was, or 
was not, authorized, expressly or im- 
pliedly, by the master.” Labatt’s 


“Master and Servant” (2d edition) 
6888. 


“An employer is answerable 
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for the torts of employees whom he is 
entitled to control with regard to the 
details of their work, and for the 
torts of such employees only insofar 
as they are acting in the course of 
their duties.” Labatt’s “Master and 
Servant” (2d edition) 2250. 


On the other hand the crucial facts 
as respects the employer’s control of, 
and connection with, the particular 
car and its use present themselves in 
such varied and variable phases and 
combinations as to make the sound 
appraisal of these cases a matter of 
genuine difficulty and a continually 
perplexing question in most claims 
offices. This practical difficulty is en- 
hanced in those cases where a diver- 
gent interest creeps into the defense 
side of the picture when one company 
insures the employer’s automobile lia- 
bility and another that of the em- 
ployee-driver and owner. The situa- 
tion is of course much aggravated if 
the employee-driver has no insurance 
whatever...In such a case he then fre- 
quently becomes almost as much in- 
terested as the injured plaintiff to 
develop evidence aimed to fasten the 
responsibility upon the insurer of his 
employer, in order that he may be 
relieved of the financial consequences 
of his own negligence. This interest 
is intensified if the driver should own 
real estate or other tangible property 
out of which a judgment against him 
could be satisfied. It will tend to cre- 
ate in the key witness of the defense 
a selfish incentive to shape, shift and 
modify the genuine facts to best serve 
his own selfish ends, thereby investing 
this type of case to a degree that is 
almost unique, with continuing un- 
certainty up to and throughout the 
actual trial. It is not surprising, 
therefore, to find that most of the de- 
cisions of our Appellate Courts on 
this general question have to do not 
so much with the determination of 
the general principles of law to be 
applied, but relate very largely to the 
question of whether that law was 
soundly applied to the facts estab- 
lished by the jury. 

SOD 


HE attempted application of that 

law to the facts in the particular 
case always involves the determina- 
tion of the following issues : 

1. At the time of the accident which 
caused the injury alleged, was the driver 
of the automobile or other vehicle the 
servant of the employer? 

2. At the time of the accident which 
caused the injury alleged, was the driver 
of the automobile or other vehicle acting 
within the scope of his employment in the 
driving of the automobile? 

Only when both these issues are 
answered in the affirmative can the 
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employer be held liable. This sounds 
very simple. Its accurate applica- 
tion, however, fairly bristles with 
difficulties. For example: the classic, 
primary test for determining whether 
the driver was the servant of the em- 
ployer, or merely an independent 
contractor, was whether the employer 
could exercise the right of direction 
and control over the employee in the 
management and operation of the 
latter’s automobile. 


But the courts in some of the 
states, however, have, without alto- 
gether rejecting the language of the 
old decisions, whittled this test almost 
to the vanishing point. Likewise, the 
implied permission of the employer, 
which formerly délimited materially 
the scope of the employment, has, in 
some places, fallen into such disuse 
as a test that the employer is held even 
when the driving is done against his 
express orders. 


These trends will sufficiently ap- 
pear from the illustrative decisions 
which follow. 


On the question of whether the 
driver was a servant or merely an in- 
dependent contractor, the rule was 
well stated in the leading case, Shep- 
ard v. Jacob, (1909), 204 Mass. 110. 
That was a loaned servant case in 
which the owner let his automobile, 
with a licensed driver, and the hirer 
gave orders to the driver as to when 
and where the car should be driven, 
as one would order the driver of a 
common carriage which he hired by 
the day or by the hour. The court, in 
holding that the owner and not the 
hirer was liable for the negligence of 
the driver in the management of the 
automobile at the time of the accident, 
ruled that the driver was the servant 
of the owner and not the servant of 
the hirer, and in that connection said : 


“The case turns upon the law of master 
and servant in its application to the facts. 
It is well settled that the general master 
of a servant may lend him, with his con- 
sent, to another person for service in the 
business of the other, and that, while he 
is engaged in the business of the other 
person and in all respects subject to his 
direction and control, he becomes the ser- 
vant of the new master, and this master 
becomes liable for his negligence. In de- 
termining whether, in a particular act, he 
is the servant of his original master or 
of the person to whom he has been fur- 
nished, the general test is whether the act 
is done in the business of which the person 
is in control as a proprietor, so that he 
can at any time stop it or continue it, not 
merely in reference to the result to be 
reached, but in reference to the method of 
reaching the result. Is this person the 
proprietor of the business in which the act 
is done? By this is meant not merely the 
general business which the act is intended 
to promote, but the particular business 
which calls for the act, in the smallest sub- 





division that can be made of the business 
in reference to control and proprietorship.” 

Pyyny v. Loose Wiles Biscuit Co., 
(1925), 253 Mass. 574, follows and 
re-affirms the principle laid down in 
Shepard v. Jacobs. In this case a 
salesman in the general employ of 
the defendant owned and used in the 
business of defendant an automobile 
which he was operating at the time of 
the accident. His sole business was 
to sell the product of the defendant. 
He was paid a salary and commission 
and the expense of running the auto- 
mobile. He had a sample case and 
advertisements of the defendant in 
the automobile at the time of the 
accident. On the day of the accident 
he attended a picnic and then attended 
a sales meeting of the company. After 
the sales meeting he started in the car 
to return to the picnic, and the acci- 
dent occurred on the way. He did 
selling for the employer until he got 
to the picnic, and was going back to 
see some of his trade. He did not 
have an appointment with anyone in 
particular. It was held that the sales- 
man was his own master in respect to 
the time that he should devote to the 
business of the defendant and to the 
place within certain designated terri- 
tory where he should solicit sales; 
that the defendant had no right to 
direct the manner in which the sales- 
man should control his car. The de- 
fendant’s exceptions were sustained, 
and judgment was for the defendant. 

In Khoury v. Edison Electric 
Illuminating Co. (December 14, 
1928) the last Massachusetts case on 
the subject, in which it does not ap- 
pear that the general rules of law were 
controverted, but where the dispute 
arose simply over their application to 
the facts before the court, it was held 
that an electric company, not requir- 
ing or requesting employee to use his 
automobile in its business, but merely 
agreeing to pay him in such case what 
he would otherwise be required to pay 
for railroad or street railway fares, 
was not liable as master for injuries 
caused by employee’s negligent oper- 
ation while on way to place where he 
was to install flood light for company. 
The language of the court is signifi- 
cant: 

“Although the conclusive test of the re- 
lationship of master and servant is the 
right to control, other factors may be con- 
sidered in determining whether the right 
to control exists, but they are subordinate 
to this primary test. 


* * * 


“The test of the relationship is the right 
to control. It is not necessary that there 
be any actual control by the alleged mas- 
ter to make one his servant or agent, but 
merely a right of the master to control. 
If there is no right of control there is no 
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Now Comes the Complicated and Delicate Task of Adjusting the Loss With Justice to All Concerned 


relationship of master and servant. If the 
power of control rests with the person em- 
ployed, he is an independent contractor. 
In order that the relation of -master and 
servant may exist, the employee must be 
subject to control by the employer, not 
only as to the result to be accomplished, 
but also as to the means to be used. 
* * * 

“Neither is the fact that Parnell was 
an employee of the defendant and had no 
other employment decisive, for a person 
may be an agent or a servant as to one 
part of an undertaking, and an independ- 
ent contractor as to other parts.” 

Qo 

NE of the strongest cases setting 
forth the strict conservative 
viewpoint on this question is 
McCarthy vs. Souther, et als, 137 Atl. 
445, a New Hampshire case. This 
case which cited the Pyyny Case 
(supra) as closely parallel in its facts 
and decision, was one in which a 
salesman on a salary with a fixed 
weekly sum for expenses and the run- 
ning of his own automobile which he 
used in connection with his employ- 
er’s business was, himself, held liable 
for his negligence in operating that 
machine while the judgment against 
his employer was reversed. The court 

there said: 

“There is substantial authority for the 
proposition that the employer is liable for 
all torts of his agent and servant com- 
mitted in the course of the employment, 
and under such authority the distinction 
between service in the course of employ- 





ment that is, and that is not, under the 
employer’s control and direction is not ob- 
served. But the doctrine of respondeat 
superior underlying the employer’s liabil- 
ity and through which the liability has 
been established, is either disregarded or 
fallaciously applied when the distinction 
is not made. The doctrine rests upon the 
employer's right of control and direction, 
and in reason applies only to the extent 
of the control and direction. What one 
does by another he does bv himself, but 
what another does is not always the act 
of the one employing him to do it. Where 
no control may be implied over the situa- 
tion, and none has been expressly reserved, 
the mere fact that the relation is of agency 
or servant should not be enough to subject 
the employer to liability. And if under 
the contract of employment, the employer 
had control over part only of the service 
to be rendered, liability for the manner in 
which the rest of the service is performed 
does not thereby follow. 


“For service not subject to the employ- 
er’s control and direction in its details on 
principle, he is no more to be held for its 
faulty performance than for the liability 
of an independent contractor. If the em- 
ployer may not direct how a thing shall 
be done, then what the agent or servant 
does is not the employer’s act. That he 
has the right under the contract of employ- 
ment to have the thing done is not enough 
to impose liability. That right obtains as 
well in cases of independent contractor. 
The further right to direct the manner of 
performance must appear. 


“Whether Souther’s relationship with 
his employer was one of independent con- 
tractor or whether he was an agent or 
servant, or whether his engagement par- 
took of both relations, is therefore not 


strictly determinative of his employer’s lia- 
bility. The decisive inquiry is whether 
the employer had any control over 
Souther in the management and operation 
of the latter’s automobile. If the evidence 
leaves it doubtful whether control and di- 
rection in respect to the details of the work 
is reserved, the question is to be resolved 
as one of fact. Upon this issue there is 
no evidence whatever to show any such 
control.” 

“‘The Maxim, respondeat superior, de- 
pends upon the presumed control implied 
by the relation between the parties. It 
therefore does not extend to the case of 
an independent contractor, to whom the 
execution of a work is committed without 
any control or power of direction being 
reserved on the part of the employer as 
to the manner of executing the work.’” 


* * * 


In James v. Tobin-Sutton Co., 182 
Wis. 136, 195 N.W. 848, a salesman 
was employed on a commission basis 
to sell automobiles for a retail auto- 
mobile dealer. He received no salary. 
He furnished, maintained and used 
his own automobile on his employer’s 
business. He was required to report 
to his work and receive from the em- 
ployer suggestions or criticisms and 
prospect cards. There was no geo- 
graphical limitation in respect to his 
operations for the employer. He was 
held to be an independent contractor 
for whose negligence in the operation 
of his car his employer was not liable. 

(Continued on Page 28) 
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URING and since the World 

War there has been an appreci- 
able increase, in Maine and the Coun- 
try, not only in the intensity and area 
of casualty exposure but in the result- 
ant costs to assureds. These changes 
have been noticeable not only to em- 
ployes on account of increased pre- 
miums charged for ordinary accident 
and health policies but to employers 
on account of advancing liability and 
compensation rates on _ industrial 
risks. 


In such a connection it is useless to 
consider some of the more modern 
classes of hazards, particularly mo- 
tor and aeroplane casualties which 
are yet to be reckoned with on a large 
scale where the future alone can de- 
velop a definite experience basis. To- 
day the speedster may be generally 
classed as “A fellow with no place to 
go, but in a devil of a hurry to get 
there,” and until such a mania sub- 
sides there is no hope of immediate 
improvement in those directions. 


The almost axiomatic reason for 
rate advances in the seasoned risks is 
wage inflation which finds its way 
into the cost of every product and 
must be reflected in the cost of in- 
demnity, increased in dollars and 
cents where the weekly wage is the 
yardstick for reimbursement of per- 
sonal losses. It has always been con- 
ceded that the actual premium 
collected on such risks must provide 
funds, commensurate in dollars and 
cents with the augmented claims, or 
the insurer would become insolvent. 
In other words, the premium dollar 
is the industrial dollar and its liqui- 
dating power can only be adjusted by 
applying the same coefficient. 

The immediate and inevitable ex- 
pedient of some employers against 
wage inflation was retrenchment in 
other items, particularly in overhead 
and cheaper processes of manufac- 
ture. Such a course has been reflect- 
ed in many instances in plant depreci- 
ation, including buildings and 
machinery, thereby rendering the 
premises unsafe and more prolific of 
accidents. 

In the cotton and woolen industries, 
where wage advances amounted to 
several hundred per centum during 
the war and subsequently, the man- 
agements have resorted to speeding 
up machinery and reduction in oper- 
atives. Here, it is obvious that the 
workman is the controlling factor 
and, while he is operating multiple 
machinery, cannot give proper con- 
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Honorable Wilbur D. Spencer, Maine Insurance 
Commissioner, Comments on Casualty Rates 


sideration to his own safety and at 
the same time perform a satisfactory 
day’s work. 

On the railroads economies have 
been effected by discontinuing ac- 
commodation schedules, doubling 
freights, decimating train crews and 
advancing basic rates. Here fewer 
men are subjected to added responsi- 
bilities and the public also suffers. It 
is now a- common thing for a single 
heavy freight to delay fifty automo- 
biles for ten minutes or more at a 
grade crossing, which shows the com- 
pensating effect of rapid traffic and 
exemplifies the converse of the adage 
“There is no gain without a corre- 
sponding loss for some one.” If all 
of the time lost at crossings and sig- 
nals could be totalled for the country, 
it would approximate a large part of 
the aggregate savings over old meth- 
ods of travel. 

All this is merely illustrative, but 
such occupations require more care 
in the selection of intelligent and 
skilled operatives, otherwise, more 
numerous accidents are bound to 
occur. The wages paid in the increas- 
ing number of special employments 
are high from necessity and the cost 
of insurance facilities must be com- 
mensurate. 

At the moment insurance costs in 
Maine appear to be well stabilized in 
seasoned classes of risks, with a de- 
clining tendency for some years to 
come, but future statistics may ap- 
pear distorted to the ordinary ob- 
server on account of the variant de- 
mands of decadent or expanding 
business activity in special quarters. 


Fitchburg Mutual Has 
82nd Annual Meeting 


At the eighty-second Annual 
Meeting of the Fitchurg Mutual 
Fire Insurance Company on Febru- 
ary 3, the following Officers were 
re-elected: Lincoln R. Welch, 
President; J. Lovell Johnson, Vice- 
President; Frederick W. Porter, 
Secretary and General Manager; 
William A. Luther, Treasurer; W. 
Bruce Adams, Assistant Secretary 
and Warner M. Allen, Assistant 
Treasurer. 

The following Directors were 
elected for a term of four years: 
J. Lovell Johnson, Warner M. 
Allen and T. F. Howarth. 

The company was reported in a 
strong condition with a record of 
steady and consistent growth. 





G. W. Wilkinson Named 


President of Wisconsin 
Auto Mutual 


es W. WILKINSON, Secretary 
and General Manager of the 
Wisconsin Automobile Insurance 
Company was elected President of 
that company by the board of direc- 
tors following the annual meeting of 
the policyholders held at the Home 
Office on January 27, 1930. 

This change is a result of the re- 
vision of the articles of organization 
in which the duties of the General 
Manager are placed in the hands of 
the President instead of the Secre- 
tary. A further change provides for 
the creation of the offices of three 
Vice-Presidents which are filled by 
C. L. Stillman, H. B. Hughes and 
P. N. Snodgrass, C. L. Stillman being 
executive vice-president and assist- 
ant manager. 

OOD 


Paul B. Wilkinson who recently 
enterel the Home Office after sev- 
eral months of field work in Iowa 
was chosen Secretary following his 
election as a director to fill the unex- 
pired term of E. B. Lewis, who re- 
signed at a recent meeting of the 
board of directors. 


Retiring officers were J. H. Durst, 
President and C. R. Schepley, Vice 
President, who though members of 
the board of directors have not been 
active in the management of the 
company. 


Clyde D. Proudfoot, who is in 
charge of Property and Investments 
was appointed Assistant Treasurer. 

The annual report to the policy- 
holders presented by Mr. Wilkinson 
stressed the expansion during the 
past year during which the premium 
income increased nearly $400,000 
from $738,000 in 1928 to $1,122,300 


in 1929, an increase of 52%. 
aS 


Mail and Blackmail 

Father: “Well, Willie, I received a 
note from your teacher today.” 

Willie: “Is that so, Pop? Give me 
a quarter and I won’t breathe a word 
about it to mother.”—The Water 
Tower. 

One day when Mr. Gaddis was 
golfing, he discovered an old lady 
calmly seated on the grass in the mid- 
dle of the fairway. “Don’t you know 
it is dangerous for you to sit there, 
madam?” he reminded her. The old 
lady smilingly replied, “It’s all right ; 
I’m sitting on a newspaper.”—The 
Water Tower. 
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Business Forecasters 


N interesting symposium of the 
views of the leading business 
forecasters concerning the future of 
business conditions is printed in the 
Business Bulletin, a publication of the 
LaSalle Extension University (Chi- 
cago). In an article headed “What 
Other Forecasters Are Saying About 
the Upturn” the Bulletin says: 


OOD 
AM students of business are giving 
much attention to determining the 
date of the upturn which all foresee. A 
survey of their opinions is interesting. 

As a representative of the rather long- 
recession school of thought, Standard 
Statistics Company is perhaps foremost, 
and it must be confessed that this organi- 
zation has made an enviable record for 
accuracy. Its opinion is that appreciable 
improvement is likely to be delayed until 
about June or July, with an approach to 
“normal” likely in the Fall. 


Babson’s would be expected to subscribe 
to an even longer recession, for its Babson- 
chart has a large above-normal “area” 
which its theory of action and reaction re- 
quires to be balanced sooner or later with 
an equal below-normal “area.” Babson’s 
comments, however, while non-committal 
regarding the immediate development of 
this negative “area,” are but mildly pessi- 
mistic regarding present conditions, and 
optimistic regarding the not remote future. 
An upturn in the Spring will not be sur- 
prising to followers of Babson’s. 

Colonel Ayres, of the Cleveland Trust 
Company, has won laurels for the definite- 
ness and accuracy of his foresight. Yet in 
his latest Bulletin he says, “the sad fact is 
that no one seems to be able fo look ahead 
far enough to answer . . . how long the 
present decline in business activity is likely 
to continue, and how low it will probably 
go.” 


Say 


ET a little below we find, “One conclu- 

sion that seems justified is that this 
period of slow times will probably be of 
only moderate severity and duration. Gen- 
eral business activity has now been de- 
clining for seven months, and... it is now 
distinctly below its theoretical normal. It 
seems reasonable to hazard the opinion that 
the low turning points for most indicators 
will be reached before the declines have 
continued for a full year, which means 
before next June.” 

This is almost exactly the opinion of the 
Bache Review, which says in its issue of 
January 18, “These are the records of a 
time of business depression which has 
lasted seven months. Actual happenings 
must be set down, but the forward outlook 
is still optimistic. The business decline has 
been exceedingly orderly. The period of 
decline is not expected to last a full year, 
and on this basis the low turning point 
should be reached before the middle of 
the year.” 

Much the same view is expressed by the 
Chicago Tribune survey, which, however, 
does not name as definite a period for 
upturn. 

The two Washington services which 
furnish news of how official Washington 
is thinking and feeling—the Whalen-Eaton 
and the Kiplinger services—report that out 
of the earlier foggy views the opinion is 
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Have Varying Ideas 


clarifying that a definite upturn will be 
evident during April. There are many who 
still think in terms of a Summer advance 
as the first forward move, but the major- 
ity is growing which favors early Spring 
as the period when confidence will reassert 
itself. 
SOX 

HE Harvard service is rather cheerful 

regarding the situation. It feels that 
we “are bumping along bottom” now, and 
that “since manufacturing output has been 
sharply curtailed, retail distribution rea- 
sonably well maintained, and a more nor- 
mal money situation re-established, or- 
derly readjustment of business rather than 
depression, is in prospect. This means re- 
covery next Spring, with further improve- 
ment in the Autumn.” 

The Brookmire service sounds the one 
discordant note that has come to our atten- 
tion. It opines, “We anticipate a tem- 
porary recovery of business during the 
first quarter with a renewed decline to 
lower levels in the second quarter. It is 
impossible to tell how far the decline may 
go or how long it may last. In the nature 
of things, there cannot be a permanent 
turn in the trend of activity before. the 
third quarter. It may be delayed somewhat 
longer.” 


Let us close with a more optimistic pic- 
ture, painted by the editor of the Survey of 
the Guaranty Trust Company of New 
York. “A consensus of opinion from 
authoritative sources seems to indicate a 
continued business recession during the 
early months of the year, some measure 
of recovery in the Spring, and gradual im- 
provement following, with fairly good re- 
sults for the year as a whole. The past 
year began well but ended badly. The new 
year bids fair to reverse the process by 
beginning badly and ending well.” 


Insurance Federation of 
Massachusetts Elects 
Officials 


The Annual Meeting of the Insur- 
ance Federation of Massachusetts 
was held at the City Club, Boston, 
January 29th, 1930. 

J. M. Whitlock, of the Century 
Casualty, was elected President, to- 
gether with a Board of Officers and 
an Executive Committee, which can 
be depended upon to get results. An 
exceptionally large number attended 
the banquet and evening session. 

Attorney John W. Downs ex- 
plained the progress of Insurance 
Legislation before the Massachusetts 
Legislature, dwelling particularly up- 
on the bill of former Registrar of 
Motor Vehicles Goodwin for a State 
Fund to carry Compulsory Automo- 
bile Insurance. 

The principal speaker of the eve- 
ning was Congressman Charles A. 
Eaton of the Fourth New Jersey Dis- 
trict who gave a most interesting and 
instructive address along the lines of 
government interference with private 
business. 





News From the 
Northwest 


Mr. and Mrs. C. I. Buxton of 
Owatonna, Minnesota, left early in 
January for a trip including North 
Africa and the Mediterranean. 
They will return the last of March. 
Mr. Buxton is Vice President of 
the Minnesota Implement Mutual. 


Qa 


Conferences of Field Men have 
been held during the past month 
by the Federal Hardware and Im- 
plement Mutuals in Minneapolis, 
Owatonna, Stevens Point, Wis.; 
Newark, N. J., and Boston. 


TSO 


The Washington Hardware and 
Implement Underwriters of Spo- 
kane, Washington, was reinsured 
January Ist by the Federal Hard- 
ware and Implement Mutuals. 


YOOX, 


Mabel L. Larson, cashier and ac- 
countant for the past six years with 
the Retail Merchants Mutual Fire 
Insurance Company of Minneap- 
olis, has resigned and the vacancy 
has been filled by Ford K. Witt- 
graf, formerly Assistant Under- 
writer for the Northwestern Fire 
& Marine Insurance Company of 
Minneapolis. 

DOD 


John W. Lux, 224 Aurora Ave- 
nue, St. Paul, Treasurer and Di- 
rector of the Retail Merchants 
Mutual Fire Insurance Company 
of Minnesota, passed away January 
11, 1930, at the age of 63. He had 
been in poor health since last June, 
when he suffered a nervous break- 
down. He was one of the organ- 
izers of his company thirty years 
ago, and its treasurer for twenty- 
two years. 


New Boston Club 


And now Boston has a new Mutual 
organization known as the Kemper 
Insurance Club which was organized 
on January 22 at a dinner attended by 
eighty men who signed the Constitu- 
tion and By-Laws and became char- 
ter members. 


The group is organized along the 
same lines as the Kemper Insurance 
Club of Chicago. The officers elected 
were as follows: J. Paul Keefe, presi- 
dent ; R. J. Dunn, first vice-president ; 
A. W. Shepard, second vice-presi- 
dent ; R. W. Baker, secretary; W. B. 
Wright, treasurer; D. F. Driscoll, 
W. M. Hogan, George Roberts and 
J. F. Leary, board of governors. 
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Bootleg Insurance 


Excerpts From An Address Recently Made Before The Nebraska 
Life Underwriters Association. 


By HON. LLOYD DORT 


Commissioner of Insurance for Nebraska 


E have long had boot-leg liquor. 

We now have boot-leg insur- 
ance. Boot-leg insurance is unauthor- 
ized insurance. 

For a number of years many In- 
surance Departments have been con- 
cerned by the sale of unauthorized 
insurance. Some foreign and alien 
companies and insurers have neg- 
lected the formality of being admitted 
to transact the business of insurance 
within certain states and are solicit- 
ing citizens of the states by mail, 
radio and by other means to purchase 
their policies. In many instances the 
policy is not broad in its coverage 
and the purchaser by no means se- 
cures the protection that he believes 
that he is getting. Business of selling 
insurance policies or contracts is or- 
dinarily lawful. The person solicited 
is not charged with notice that there 
is anything illegal in the transaction. 
He probably knows that the state 
regulates and supervises the business 
of insurance. He thinks that he is 
purchasing a policy in a company 
which is supervised by the state. Like 
boot-leg liquor, he is getting some- 
thing which may or may not cause 
him future trouble. Public policy re- 
quires that insurers shall be responsi- 
ble for their contracts and that the 
policyholder shall be entitled to some 
recourse within the jurisdiction of 
the state of his residence. This is 
generally recognized. The states 
now exercise powers of regulation 
and supervision accordingly. Agents 
are appointed for the purpose of 
being served with summons and 
other legal process within the state. 

oO 

HE company dispensing boot- 

leg insurance evades the laws 
designed for protection of prospec- 
tive policyholders. It also refuses to 
compete upon an equal basis with 
companies complying with the law. 
It is unfair and illegal competition. 
Companies complying with the law 
and prospective policyholders are en- 
titled to protection. 

The difficulty has been to ascertain 
the means by which this evil may be 
corrected. It has been generally 
thought that unadmitted insurance 
companies might solicit business 
through the United States mails or 


by radio and thus escape the juris- 
diction of the state within which they 
attempt to do an unauthorized busi- 
ness. Unadmitted companies have 
been very successful in thus evading 
the jurisdiction of the respective 
states. The reason is that the laws in 
force are inadequate. The position 
taken by these unadmitted companies 
in an attempt to justify their unau- 
thorized business may be based on 
one or both of two contentions. 


It may be erroneously thought that 
the solicitation of insurance business 
through the United States Mails or 
a radio constitutes interstate com- 
merce and therefore the states have 
not jurisdiction. It may be conceded 
that the states have no control over 
interstate commerce. However it has 
been judicially determined that insur- 
ance is not commerce within the pro- 
tection clause of the Constitution of 
the United States. (12 Corpus Juris 
Pages 37-80 Citations.) 

OSD 

E believe therefore that the conclu- 

sion may be safely reached that the 
business of insurance is not interstate com- 
merce and that the completion of a con- 
tract by delivery of the policy within the 
state and even the solicitation of a contract 
of insurance within a state constitutes the 
transaction of insurance business within 
that state. This has the effect of making 
the company and its executives and agents 
responsible for the unlawful act, if so 
provided. 

What is the remedy and what procedure 
should be taken? We believe that if the 
bills next referred to are enacted into law 
and if the respective states cooperate in the 
enforcement of the same, boot-leg insur- 
ance will soon be a thing df the past. 
(EprtrorraL Note :—Appended are the pre- 
ambles of the proposed bills stating 
briefly their provisions. ) 

Vy 

N Act requiring the Articles of Incorpo- 
ration or of Agreement of insurance 
companies and insurers to provide that 
such companies and insurers shall not 
transact any business of insurance without 
the State of Nebraska until duly author- 
ized so to do by the foreign state or juris- 
diction; prohibiting such companies and 
insurers from doing any such business of 
insurance except and until duly authorized 
so to do by the foreign state or jurisdic- 
tion; and providing a penalty for violation 
of this Act or failure to comply therewith. 
(The penalty is the cancellation of the 

license of the offender.) 

ofa 

N Act to amend Chapter 309 of the 
Session Laws of Nebraska for 1921 
and Section 7883 of the Compiled Statutes 
of Nebraska for the year 1922, specifying 
requirements and restrictions for alien and 
foreign insurance companies and insurers 


for admission to solicit and transact insur- 
ance business in the State of Nebraska; 
and providing for loss of such right and 
cancellation of license to do such business; 
and providing a saving clause for insur- 
ance business authorized under Section 
7762, Compiled Statutes of Nebraska for 
the year 1922. 
oa 

4N Act declaring it to be unlawful and 
-“ a felony for any person, company or 
insurer to transact or solicit any business 
of insurance in this State without first se- 
curing authority so to do; providing a 
penalty for violation of the provisions of 
this Act; and defining the transaction of 
insurance business within the provisions 
of this Act. (The law is intended to reach 
every employee of an insurance company 
whether officer, agent or servant, and car- 
ries a penalty of imprisonment in the 
penitentiary. ) 

Section 7762 cited in several instances 
above refers to cases where it is impossible 
to place insurance in authorized companies. 
In such instances a manner of procedure 
to use unauthorized companies is set forth. 


The School Patrol 


HIS item of prevention has been 

successfully developed in Seattle, 
Washington. The plan is for the 
school children to act as traffic offi- 
cers, under the supervision of the 
school principal, who in turn is under 
some special officer acting for the 
chief of police. The Northwestern 
Mutual Fire Association act as the 
donor of the award button. This but- 
ton is given to junior patrolman 
after he has served on the patrol. It 
is necessary for him to have a clean 
record not only as a patrolman but as 
a scholar as well. 

During the year of 1928 this patrol 
was struggling for existence, but in 
1929 was in full swing. The effect of 
its work is manifested in the results. 
During 1928 the police records show 
a total of one hundred eight accidents 
at school crossings. During 1929 the 
record is absolutely clear. Not an ac- 
cident occurring during the entire 
school period. This in itself is a re- 
markable recommendation for its 
installation. 

The Northwestern Mutual Fire 
Association of Seattle is now pub- 
lishing a booklet, complete in detail 
as to the operation of this patrol and 
will gladly send a copy postpaid to 
any address. From a financial stand- 
point this plan is a huge success. 
Seattle has two hundred fourteen 
crossings for the special use of school 
children, and were it not for the 
Junior Patrol, it would be necessary 
to have regular police patrolmen serve 
at these danger points. 


“Man wanted for gardening, also 
to take charge of a cow who can sing 
in the choir and blow the organ.”— 
The Water Tower. 
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Fighting Dust Explosion Fires 


Bringing Up-to-Date Methods to Bear Upon A Hazard Which Has 
Been All Too Imperfectly Understood 


HEN called upon to discuss 

the subject of “dust explo- 

sions” before a Minneapolis 
audience we cannot help recalling 
that in this city there are two memo- 
rials of marked significance. One 
stands in Lakewood Cemetery, a tall 
shaft of granite, some thirty-five feet 
above the base. Appropriate emblems 
are cut into its design—a broken gear, 
a millstone and a sheaf of wheat. The 
following quotation from Carlyle ap- 
pears on one of the panels: 


_ “Labor, wide as the earth, has its summit 
in heaven.” 


Above the quotation is this inscrip- 
tion: “Erected A. D. 1885 by the 
Minneapolis Head Millers’ Associa- 
tion, in memory of those who lost 
their lives in the A mill explosion, 
May, 1878.” The monument bears 
the names of 18 men who lost their 
lives as the result of the explosion. 

The other memorial is a tablet 
placed by Governor Washburn in the 
wall of the new A mill erected on the 
site of the one destroyed, and bearing 
this inscription : 

“This mill was erected in the year 
1879, on the site of the Washburn A, 
which was totally destroyed on the 
second day of May, 1878, by fire and 
a terrific explosion occasioned by the 
rapid combustion of flour dust. Not 
one stone was left upon another, and 
every person engaged in the mill in- 
stantly lost his life. The following 
are the names of the faithful and well 
tried employees who fell victims to 
that awful calamity.” 

The names of the workmen who 
lost their lives in the Washburn A 
mill follow and also the quotation 
from Carlyle which appears on the 
monument in Lakewood Cemetery. 

Early Dust Explosions——This ex- 
plosion in the Washburn Flour Mills 
in Minneapolis on May 2, 1878, in 
which eighteen lives were lost and a 
number of buildings were destroyed 
is usually referred to as the first in- 
dustrial plant dust explosion in the 
United States. Reports indicate, how- 
ever, that a number of less serious 
dust explosions occurred in American 
mills prior to the Minneapolis explo- 
sion. An explosion of “middlings 
dust” is reported to have occurred in 
an Illinois mill in 1864. 

The American Miller, a nationally 
recognized trade journal of the flour 
milling industry, in the issue of Janu- 





From an Address 
Delivered in Minneapolis, Minn. 
By DAVID J. PRICE 
Principal Engineer in Charge, 
Chemical Engineering Division, 
Bureau of Chemistry and Soils, 
U. S. Department of Agriculture, 
Washington, D. C. 
ary, 1889, refers to an explosion of 
flour dust, reported in the Memoirs 
of the Academy of Science of Turin, 
Italy, which occurred in a flour ware- 
house on December 14, 1785. The 
account in the Memoirs was trans- 
lated and printed in Volume No. 2 
of the “Reportory” in 1795. This 
report states that the flour dust was 
ignited by an open flame lamp. In the 
investigation of this explosion evi- 
dence was secured which indicated 
that a similar explosion occurred in 
Italy as early as 1755. 
Ww 
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Explosions Not Only Wreck Buildings But 

Damage the Morale of Employees Who 

Work in Factories Where Similar Disasters 

May Occur Through Carelessness, or Lack 
of Adequate Safeguards 


Contribution of Minneapolis Ex- 
plosion—The explosion in the Wash- 
burn mills in Minneapolis, accom- 
panied by such extensive life and 
property loss, made a very definite 
contribution to the knowledge at that 
time available on this “new” type of 
industrial hazard. The investigations 
which followed revealed valuable in- 
formation on the conditions responsi- 
ble for the explosion. By rectifying 





these conditions most of the dust ex- 
plosion hazards in the flour milling 
industry have been removed. The 
principal step was the discontinuance 
of the practice of discharging dust 
into a “stive” or “dust” room, a pro- 
cedure which had presented ideal con- 
ditions for dust explosions. This was 
followed by the introduction of 
mechanical dust collecting methods. 
The flour milling industry has taken 
advantage of every means of elimi- 
nating the dust explosion hazard, and 
the protection has been so effective 
that at present most of the dust ex- 
plosions are occurring in what might 
well be considered as “new types” of 
industry, involving new manufactur- 
ing processes and production methods. 

“Oatmeal Explosion,’ 1888.—The 
public is always interested when a 






new kind of “mysterious industrial 
explosion” occurs. Unusual interest 
was manifested as the result of an 
explosion in an oatmeal mill in Chi- 
cago on December 11, 1888. The re- 
port states that this explosion was 
heard several miles away and “hun- 
dreds of people were awakened, many 
of them thrown from their beds.” 


This explosion provoked considera- 
ble discussion in the popular press, 
all centering on the possibility of an 
“oatmeal” explosion. One of the Mid- 
dle West papers seemed much con- 
cerned over the fact that “this is the 
first time it has been suggested that 
oatmeal has volcanic properties, its 
worst characteristics, in the popular 
mind, being its disposition to irritate 
the skin and set a man to rubbing his 
back against the door jamb.” 

This paper saw some humor, how- 
ever, in this new “oatmeal dust ex- 
plosion” theory, intimating that if it 
was found that “oatmeal” was explo- 
sive, then a good many mysterious 
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disappearances might be accounted 
for. It referred to the disappearance 
of an Ohio town treasurer as follows: 
‘“‘He was last seen on his way to the 
village through an open field, soon 
after breakfast. It was supposed that 
he took the cars at another station and 
has fled to Canada. The words ‘soon 
after breakfast’ may be full of signifi- 
cance, and the suspicion of the hon- 
esty of the man may be cruelly unjust. 
Everybody in Ohio eats oatmeal for 
breakfast and it is among the possi- 
bilities that this town treasurer ex- 
ploded on his way to town and that he 
did not go to Canada, excepting, per- 
haps, a few pieces of him.” 

There was similar comment on the 
part of the press throughout the 
country, and the possibility of a 
“breakfast food” exploding was re- 
sponsible for many humorous news- 
paper accounts. The following is 
typical: “Until the question is defi- 
nitely settled, whether oatmeal is ex- 
plosive, people should be a little more 
cautious about riding down town in a 
morning street car with any Scotch 
fellow citizen. No man can tell how 
many bombs are walking about the 
streets filled with the dynamic force 
of an oatmeal breakfast. While we 
are feeling gay in fancied security, 
we may at any moment be blown 
higher than Gilderoy’s kite by a bowl 
of oatmeal mush.” 

One of the Southern papers saw 
alarm in the situation and commented 
as follows: “The explosion of that 
oatmeal mill in Chicago will proba- 
bly cause a decline<in the use of that 
hygienic article of food. No man is 
going to risk an explosion in his ab- 
dominal regions simply because a doc- 
tor tells him his oatmeal is healthy.” 

Theory of Dust Explosions —By 
accepting the theory that dust explo- 
sions are similar to gas explosions 
we can get a better understanding of 
the problem. Dusts have definite 
ignition temperature, just as gases do, 
and they also have what might be 
termed upper and lower limits of con- 
centration. For instance, methane gas 
(ordinary mine gas) to be explosive 
requires a mixture of 5.5 per cent 
gas and 94.5 per cent air. When the 
mixture contains approximately 10 
per cent of this gas and 90 per cent of 
air the explosion is the most violent. 
When the gas is increased to about 15 
per cent with 85 per cent of air the 
mixture becomes nonexplosive and 
can not be ignited. 

Some work has been done to deter- 
mine the lower limit of concentration 
of various explosive dusts. It has 
been found with corn starch, for in- 
stance, that .007 oz. (seven one thou- 
sandths) of an ounce per cubic foot 
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of air might be considered the lower 
explosive limit. In other words, 
about 7 ounces per thousand cubic 
feet of air space (a room 10 by 10 by 
10) would form an explosive mixture. 


Dust Ignition Sources.—Since the 
ignition sources of explosive dusts 
are practically the same as those of 
explosive gases we can readily under- 
stand that anything which will ignite 
explosive gases will aiso ignite explo- 
sive dust clouds. These would in- 
clude matches, open flames, electric 
sparks, fires, and similar ignition 
sources. One of the principal factors 
in the explosibility of a dust appears 
to be the degree of fineness. It has, 
therefore, been difficult under cer- 
tain conditions to determine when a 
fire stops and an explosion starts. 
The explosion appears to be nothing 
more than flame propagation through 
a very finely and uniformly divided 
dust cloud. This flame travels at a 
very rapid rate, building up consider- 
able pressure which produces what 
we ordinarily call the explosion. 


Economic Importance of Dust Ex- 
plosion Problem.—The result of spe- 
cial studies by the Chemical Engi- 
neering Division of the Bureau of 
Chemistry and Soils of the United 
States Department of Agriculture 
shows that under favorable condi- 
tions a dust explosion can occur in 
any industrial plant or manufacturing 
establishment where combustible dust 
is created during operating processes. 


For some time it was generally as- 
sumed that the largest number of 
dust explosions occurred in grain 
handling plants. A recent survey has 
shown that the dust explosions haz- 
ard exists in a wide range of indus- 
tries, such as pyroxylin lacquers, sul- 
phur crushing and ,pulverizing, rub- 
ber recovery, starch manufacture, 
sugar refining, wood working plants, 
cork pulverizing, aluminum, zinc and 
magnesium plants, fertilizer plants, 
spice plants, pitch grinding and pul- 
verizing, rosin handling, powdered 
milk plants, chocolate and cocoa 
plants, celluloid and textile plants. 
This survey covered a study of 97 
dust explosions in 15 different lines 
of industries, exclusive of the grain 
industries. It is evident that these 
explosions are occurring in new lines 
of industry in which, on account of 
increased production, utilization of 
by-products, and introduction of new 
manufacturing processes dust is pro- 
duced and additional dust explosion 
hazards are created. Approximately 
28,000 industrial plants in the United 
States are subject to the dust explo- 
sion hazard and should adopt pre- 
cautionary measures. These plants 





employ more than 1,324,000 people 
and manufacture prow.._.s of an an- 
nual value in excess of ten billions of 
dollars. 

Dust Explosions During Fire 
Fighting.—Although many explosions 
occur during the normal operation of 
the plant, there have been a number 
of disastrous explosions during fire 
fighting. In general, these may be 
classified as follows: 

1. Dust explosions that have taken 
place when firemen attempted to re- 
move the contents of bins or other 
inclosures. These materials are usu- 
ally in powdered form and can be 
readily ignited when they come in 
contact with a flame. 

2. Explosions that have occurred 
some time after the fire started, in 
some instances after the firemen have 
been fighting the fire for 30 minutes 
or more. The falling of the floor or 
the dropping of the bottom of bins 
forces the dust cloud on to the fire, 
and an explosion results. 

3. Explosions that have been 
caused by a heavy stream of water 
striking a pile of powdered material 
in the plant. The water forces the 
dust on to the flames of the fire, and 
an explosion follows. 

Another classification which is 
somewhat different from the three al- 
ready referred to might be consid- 
ered. Some explosions have taken 
place during fire fighting as the result 
of chemical reaction between water 
and the dust. In the application of 
water to hot aluminum powder, for 
example, free hydrogen gas is gener- 
ated and an explosion occurs. It 
would appear that when dusts of this 
character are present the use of water 
in fighting a fire is dangerous. 

Exposure Hazard.—Firemen are 
often exposed to the dust explosion 
hazard while fighting fires in indus- 
trial plants in which explosive dusts 
are being handled. In fighting a fire 
in a plant of this character in the Mid- 
dle West, eighteen firemen were 
caught in the explosion ; four of them 
were killed and fourteen seriously 
burned. Upon investigation it was 
found that the fire had been in prog- 
ress approximately thirty minutes 
and that when the floors under the 
storage bins dropped the dust cloud 
was ignited by a flame and an explo- 
sion followed. A similar case oc- 
curred recently in fighting a fire in a 
flour mill in one of the eastern 
States. 

Two recent explosions have 
brought forcibly to the attention of 
those interested in dust explosion pre- 
vention work the need of training 
firemen or instructing them in the 
proper way of fighting fires where a 
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dust explosion hazard exists. While 
fighting a fire in a wood-dust storage 
tank in an eastern wood-working 
plant, two firemen opened the tank 
to allow the dust to flow out. The 
dust was ignited by a flame in the 
tank and exploded, the firemen being 
enveloped by the flash and seriously 
burned. Four days later six firemen 
lost their lives and six others were 
severely burned while fighting a fire 
in a wood-working plant in the Mid- 
cle West. After the fire in the dust 
bin had apparently been extinguished, 
the firemen opened the bottom of the 
bin and allowed the dust to run out 
on the floor, approximately fifteen 
feet below. As it fell a dust cloud was 
formed, which was ignited by fire that 
had been smoldering in the bin, or by 
the fire from a nearby furnace. The 
firemen were caught in the flames 
from the resulting explosion and re- 
ceived injuries from which six of 
them died. 

Need for Periodical Inspection of 
Buildings—Some fires, apparently 
extinguished after a few minutes, 
have become disastrous because the 
fire department did not know the 
many flues, vertical openings, open- 
ings in fire-walls, concealed spaces, 
and other avenues for fire to spread. 
Only close inspection of a building 
will give this important information. 

In order that the members of the 
fire department may become ac- 
quainted with the dust hazard some 
provisions should be made for periodi- 
cal inspection of industrial plants and 
manufacturing establishments. In- 
spections of this character serve prin- 
cipally three important purposes : 

1. Conditions which may cause or 
help to spread fires are discovered 
and remedied. 

2. Firemen become thoroughly fa- 
miliar with the structural conditions 
of the buildings and the hazardous 
manufacturing processes carried on 
in them. 

3. A definite knowledge of the con- 
tents of the buildings and of any haz- 
ardous products handled and manu- 
factured is secured. 

Use of Heavy Stream.—Explo- 
sions have occurred during the fight- 
ing of fires that at the time were 
difficult to understand. In some 
cases investigation has revealed that 
a heavy stream of water striking a 
pile of dust has forced the dust into 
suspension where it became ignited 
by the flames from the fire. In one 
instance of this kind an explosion, 
which injured several persons, took 
place when a heavy stream of water 
struck a pile of cork dust and forced 
the dust into the fire. 
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Precautionary Measures Recom- 
mended.—The following precaution- 
ary measures are suggested as possi- 
ble means of dealing with the various 
explosion causes referred to: 


1. Instead of removing immedi- 
ately the contents of bins, in which 
a fire has occurred and is apparently 
extinguished, it would be better to 
flood the bin and thoroughly drench 
the material before undertaking to 
remove the contents. 


2. Plants should be systematically 
inspected by firemen to acquaint them 
with any dust explosion hazards. This 
would prevent the unnecessary ex- 
posure of firemen to dust explosions. 


3. When wetting explosive dusts 
stored in piles a spray would be pref- 
erable to the heavy pressure from the 
hose. 


Cooperation with U. S. Depart- 
ment of Agriculture —The U. S. De- 
partment of Agriculture is very de- 
sirous of cooperating with firemen in 
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the application of control measures 
for the prevention of dust explosions 
during fire fighting. The Department 
will be glad to render any assistance 
in connection with this matter and ex- 
tends a cordial invitation to you to 
communicate at any time with the 
engineers in the Bureau of Chemistry 
and Soils in connection with any 
problems relating to dust explosions. 


Sorry 


Western Millers’ Annual 
Meeting 


The Annual Meeting of the West- 
ern Millers Mutual Fire Insurance 
Company was held on February 19, 
1930. The Company reports an 
increase in assets of about $110,- 
000.00 and a substantial increase in 
surplus. The surplus to policyholders 
is now over $458,000.00. The Com- 
pany is now licensed in thirty states 
and in addition to fire and tornado 
now writes riot and civil commotion, 
explosion and sprinkler leakage lines. 


One of the Best Arguments for Insurance Is a Glimpse of a Burned Building the 
Morning After the Excitement Is All Over 
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Non-Ownership Liability 
(Continued from Page 21) 


One ‘of the principal distinguishing 
characteristics of the relation of mas- 
ter and servant, or of principal and 
agent, was held in this case to be the 
degree of retention by the employer 
or principal of the right to control 
the manner in which the details of 
the work should be done. 


Other cases to this same general 
effect are: 

Ramp v. Osborne, 
Ore. 676, 239 Pac. 112. 

Gall v. Detroit Journal Co., 191 
Mich, 405, 158 N. W. 36. 

Aldrich v. Tyler Grocery Co., 
(1921), 206 Ala. 138, 89 So. 289. 

Barton v. Studebaker Corp., 
(1920), 56 Cal. App. 707, 189 Pac. 
102. 

Stamper v. Jesse, (1923), 199 Ky. 
324, 250, S. W. 1008. 

QOD 
UT it will be seen that the follow- 
ing cases differ somewhat radi- 

cally from the cases cited above in 
applying the test as to the master’s 
control and direction over the mode 
or manner in which the work was to 
be done, and appears to turn upon 
the employer’s knowledge of the use 
of the car which resulted in direct 
benefit to him. 


In Dishman v. Whitney, 121 Wash. 
157, 209 Pac. 12 it was decided that 
the fact that one employed to solicit 
business about a city, though not di- 
rectly authorized by his employer to 
use an automobile to see prospective 
customers, does not relieve the em- 
ployer from liability for injury 
caused by the employee’s negligent 
use of the car, if the employer knew 
of such use which resulted in direct 
benefit to him. The fact that an in- 
jury, through the negligent use of an 
automobile used in the work by the 
salesman, happened after the close 
of business hours does not relieve the 
master from liability for the injury 
if it occurred in connection with the 
business, though he was permitted to 
choose his own time for seeing pros- 
pects. 

Yet the court in reaching this re- 
sult took pains to assert the doctrine 
enunciated in the foregoing cases that 
the main test to determine whether 
or not one doing work for another is 
an independent contractor is whether 
the employer retained the right and 
had the right, under the contract, to 
control the mode or manner in which 
the work was to be done. 


(1925), 115 


It is also worthy of note that in the 
Dishman Case it was decided that 
zr. 
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where the facts presented, with re- 
spect to the relation of employer and 
employee, are as consistent with the 
relation of agency as with that of in- 
dependent contractor, the one assert- 
ing the existence of the latter relation 
has the burden of proof. 


To the opposite effect on this sub- 
ordinate point, however, is the case 
of McCaughen v. Missouri P. R. Co., 
(1925),—Mo. App.—264 S. W. 97, 
where it was held that there is no pre- 
sumption that an employee, who was 
using his own automobile at the time 
of the accident, was at the time within 
the scope of his service and employ- 
ment, such presumption arising only 
in cases where proof is made that the 
automobile is owned by the master 
and operated, at the time of the in- 
jury, by the master’s regularly em- 
ployed chauffeur. Where the auto- 
mobile is owned and operated by the 
employee, the onus falls upon the one 
injured by its negligent operation by 
such employee affirmatively to. show 
that the employee operated the auto- 
mobile at the time of the accident 
with the knowledge, consent or au- 
thority, express or implied, of the 
employer. 


In Lewis v. National Cash Regis- 
ter Co., (1923), 84 N. J. L. 598, 87 
Atl. 345, it was held that the driver 
of the automobile which caused the 
injury was not an independent con- 
tractor, but a servant of the defendant 
cash register company, where there 
was evidence that the contract be- 
tween the parties constituted the 
driver of the car the sales agent in a 
certain territory for the company, re- 
quired him to devote his whole time 
to its business, to conform to its rules 
and regulations, and authorized him 
to employ such salesmen as the com- 
pany might require and approve. He 
was to have a commission on all cash 
registers sold for use in his territory, 
and was to pay all his office and other 
expenses. It was also held that the 
use of an automobile by the agent was 
authorized by the contract, it appear- 
ing therefrom that it was within the 
contemplation of the parties that the 
agent was to use some means of con- 
veyance to procure the business and 
that he was to pay the expense 
thereof, and there being evidence that 
the company had knowledge of, and 
acquiesced in, the use of an automo- 
bile in place of a horse and wagon. 


Section II of this article will deal 
with further consideration of the 
ight of control rule as a test for the 
existence of the master and servant 
relation, 


Mutual Club in Columbus 


UTUAL fire company men in 
Ohio’s capital city have taken a 
forward step by forming an insurance 
club of their own which has been 
christened The Mutual Fire Insur- 
ance Club of Columbus, Inc. Its pur- 
poses are: 
To further the principles and per- 
manence of mutual insurance. 


To show ourselves approved by 
those we serve. 

To enlarge our knowledge of the 
subject to the end that the merits of 
mutual insurance may be properly 
presented to those whom we desire 
to serve. 

To further the study of the science 
of insurance underwriting, fire pre- 
vention and fire protection. 


To promote a better understanding 
among its members through study 
and personal contact. 

The principal office is at 931 Hunt- 
ington Bank Building, Columbus, 
and the officers include J. W. Hunt- 
ington of the Ohio Department of 
Mill Mutuals, president; Wm. A. 
Ashbrook, of the National Retailers 
Mutual, vice-president; Russell C. 
Davis, Lumbermen’s Mutual Casual- 
ty, Mansfield, secretary; Herman 
Harrison, National Retailers Mutual, 
Chicago, treasurer. 


New Executive In Kemper 
Organization 


William J. Constable has resigned 
his position as secretary of the Mas- 
sachusetts Automobile Rating and 
Accident Prevention Bureau, and on 
March 1 will become affiliated with 
the Kemper group of casualty com- 
panies in an executive capacity. Mr. 
Constable will have his headquarters 
in Boston. 

He leaves the Massachusetts Bu- 
reau with a fine record of service and 
achievement, which includes research 
into the merits of the compulsory 
automobile insurance act, appear- 
ances before legislative committees, 
and general efficiency in the handling 
of all matters which came to his desk 
for attention. 


U. S. Chamber of 
Commerce Appoints 
Hilmar J. Fox 


Hilmar J. Fox, now with the Mich- 
igan Inspection Bureau, Detroit, 
Michigan, has been appointed an as- 
sistant in the Insurance Department 
of the Chamber of Commerce of the 
United States. 
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Policy Coverage 
(Continued from Page 8) 
declaration, such erection operations are 
covered and the Tennessee act is of such 
unqualified extra-territorial application 
as to extend insurance even to employees 
hired in Tennessee to work exclusively 


outside the state of Tennessee.. (See 
Smith vs Van Noy Interstate Company 
262 S. W. 1048); one of the erectors is 
killed on the Ohio job, and an award to 
the widow under the Ohio act would 
amount to $4910.64 but under the Ten- 
nesee act would amount to only $2600. 
The widow through her attorney makes 
claim under the Ohio workmen’s com- 
pensation act. Now the policy provides 
that it shall not apply as respects “and 
workmen’s compensation law not cited 
in an endorsement hereto attached.” 
Here then we have a case in which the 
insured is paying a premium on the 
wages of an employee clearly under the 
Tennessee act and under that act exclu- 
sively and for whose death an Ohio suit 
at common law might have been brought 
and if brought would be covered by the 
policy, but which policy excludes cover- 
age for the compensation claim made 
under the Ohio act. Moreover the pay- 
ment of the Ohio award would not pre- 
vent a later award under the Tennessee 
act. What ought the insuring company 
to do? The insuring company contested 
the Ohio compensation claim, and the 
industrial board of Ohio made an award 
of $4910.64 against the employer, but of 
course not against the insuring company. 
Under the Ohio act the employer cannot 
appeal, and the Ohio act provides that 
payments for such an award must be 
made out of the state fund, and that the 
attorney general must. make efforts to 
collect from the employer by suit. The 
attorney general has stated that he will 
make no attempt to sue in Tennessee 
and is awaiting opportunity to obtain 
Ohio service on the employer when, and 
if, the employer has another such under- 
taking for an Ohio concern. Such an 
undertaking, however, may be entered 
into at any time or not until years are 
passed and possibly never, and in view 
of this situation the attorney general has 
been asked by the insuring company to 
institute suit for reimbursement in the 


The provisions of agreement VI are 
far reaching. Business operations of an 
employer often involve the work of dem- 
onstration, sale, delivery, erection, and 
installation of his product and always 
necessitate bookkeeping and other cleri- 
cal office work, such work being some- 
times performed within the employer’s 
own state, but often in other distant 
localities. 

The policy covers the common law 
liability, resulting from accidents sus- 
tained in such exposure and although 
agreement 1 (b) undertakes to limit the 
coverage to accidents occuring in the 
United States or Canada, the provisions 
of agreement VI would seem to nullify 
that limitation of location. 

As respects an injury from such ex- 
posure for which injury workmen’s com- 
pensation benefits are awarded, the 
policy does not cover unless there is an 
applicable attached endorsement. But 
in the event of such an endorsement, it 
should be effective even though the in- 
jury might have occured in China or any 
other foreign country. 

From the above it would seem clear 
that the policy would cover common- 
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law accident injuries occurring to em- 
ployees connected with branch offices 
however distant and would or would not 
cover workmen’s compensation claims 
other than claims under the extra-terri- 
torial application of the law unless by 
appropriate additional endorsement. 


SS 


E are compelled to the conclusion 

that agreement VI is broad enough, 
as worded, to give coverage to a New 
York automobile manufacturer for his 
assembling operations carried on in Bos- 
ton and his wheel manufacturing opera- 
tions carried on in Tennessee, even 
through the declarations described Au- 
burn, New York as the only location. 


Although it might be argued that the 
failure of the insured to disclose his 
Boston and Tennessee operation results 
in exclusion of coverage for operations 
not carried on in New York, notwith- 
standing they were carried on “in con- 
nection therewith,” what argument could 
be advanced if those Boston and Ten- 
nesee operations had not even been con- 
templated when the policy was taken out 
but were actually begun during the 
sured against the insurer, the court will 
policy period? In case of suit by an in- 
invariably interpret the wording to the 
benefit of the insured if it is possible to 
do so. 

Supposing an employee is sent from 
the Auburn plant to inspect the wheels 
manufactured in Tennessee and he sus- 
tains a compensable injury at the Ten- 
nessee plant. He would without doubt 
receive an award under the New York 
law. Supposing the Tennessee opera- 
tions had been in progress when the 
policy was issued but had purposely 
not been disclosed or there had been a 
statement that there were “no other 
operations.” Could the insured escape 
payment? Whatever might be the de- 
cision of the court as between the em- 
ployer and the company, it would ap- 
parently not affect the employee’s right. 
The gist of the opinion in the case of 
Maryland Casualty Co. vs State In- 
dustrial Board, 249 N. Y. 270, 164 N. E. 
48 is contained in the following sentence 
therefrom “Under the circumstances, 
as between the insurance carrier and the 
employee the fact that a policy is issued 
upon untrue statements made by the 
employer is no defense.” 


In closing, your attention is called to 
the fact that this form of policy contains 
no provision obligating the insured to 
cooperate with the company in its in- 
vestigation or defense. Neither is there 
any provision requiring the employer to 
obtain the consent of the company be- 
fore making payments, on an alleged 
compensable case, even though any stich 
payment may result in the compromising 
of an otherwise perfect defense. 


OOD 
Cheerful Either Way 
Anxious Old Lady (on _ river 
steamer): “I say, my good man, is 


this boat going up or down?” 


Surly Deckhand: 
leaky old tub, ma’am, so I shouldn’t 
wonder if she was going down. Then, 
again, her b’ilers ain’t none too good, 
’n she might go up.”—Pittsburgh 
Press. 


“Well, she’s a 


Nebraska Items 


Hon. C. A. Sorensen, Attorney 
General of Nebraska, in a recent let- 
ter to the Insurance Commissioner, 
Hon. Lloyd Dort, says: 


In your letter of January 11, 1930, you 
ask our opinion whether a hail associa- 
tion, organized under the provisions of 
Ch. 120, Laws of Nebraska 1929, page 458 
(House Roll 353), comes within the pro- 
visions of Ch. 124, Laws of Nebraska 1925, 
being an amendment of Section 7815, Com- 
piled Statutes of Nebraska, 1922, and es- 
pecially whether such insurance is insur- 
ance of property or is what you denomi- 
nate “casualty insurance.” You refer us 
to the provision in said Ch. 124, Laws of 
Nebraska, 1925, amending Section 7815, 
Compiled Statutes of Nebraska, 1922, read- 
ing as follows: 


“An assessment association organ- 
ized to insure property may, in its by- 
laws limit the liability of its members 
for assessment for any one year, to 
not less than one and one-half times 
the regular rate charged by stock com- 
panies for like insurance.” 


The several sections above referred to 
are in pari materia and should be con- 
strued together. We find no material con- 
flict in them as to the provision allowing 
limitation of liability for assessments. 
Therefore, the limitation feature while, in 
our opinion, not compulsory, may be in- 
corporated in the by-laws. As you sug- 
gest there may be some difficulty in ascer- 
taining “the regular rate charged by stock 
companies for like insurance,” but it is 
our understanding that, while the rates 
vary considerably in different sections of 
the state by reason of different degrees of 
hazard, the rates of all companies within 
any particular county are fairly uniform 
and matters of more or less common 
knowledge. In this connection we would 
also call your attention to the scale of 
premiums for state hail insurance provided 
for in Section 7957, Compiled Statutes of 
Nebraska, 1922. The experience of the 
Department of Trade and Commerce in 
administering that law may be of material 
service to you in this connection. : 

We think there can be little doubt but 
that assessment hail insurance in this state 
is an insurance of property. 

Qawoe> 

An order sent out under date of Febru- 
ary 4th, states that insurance companies 
in process of organization or hereafter 
organized on the assessment plan, will be 
permitted to pay for organization expenses 
and commissions out of the first assessment 
collected upon the 100 organization poli- 
cies, an amount not exceeding, in any event 
fifty per cent of the amount collected, as 
above provided. 

In no case, however, shall there be paid 
more than the actual and necessary organi- 
zation expenses and commissions. 


QOS 
How About a Service Button? 


Tom: “TI have courted your daugh- 
ter for fifteen years.” 

Dad: “Well, what do you want?” 

Tom: “To marry her.” 

Dad: “Well, I'll be darned. I 
thought you wanted a pension or 
something.”—The Water Tower. 








Court Decisions 
(Continued from Page 15) 


miles per hour was excessive and negligent 
under the circumstances and conditions 
disclosed by the record, that she should 
have given a warning signal of her ap- 
proach, or that she drove too close to the 
street car, seeing either the conductor or 
plaintiff making ready to alight in the di- 
rection of her course, and under such cir- 
cumstances, the evidence is sufficient to 
sustain the verdict. The effect of the age 
of the minor upon the question of whether 
he had measured up to the standard of 
care and conduct which the law exacts 
from him was a question for the jury, and 
it cannot be said as a matter of law that 
he was guilty of contributory negligence ; 
also, the facts relied upon by defendant 
to show that the minor was negligent being 
disputed facts, it was incumbent upon the 
jury to resolve the conflict, and its verdict, 
based upon such conflicting evidence, can- 
not be disturbed. Richmond Jr. v. Moore. 
Dist. Ct. of App. lst App. Dist. Calif. De- 
cided January 15, 1930. Req. No. 9233. 


RECIPROCAL INSURANCE. RIGHT TO DO 
BUSINESS IN STATE. NON-ASSESSABLE POLI- 
cies. Action to enjoin defendant from re- 
voking the authority of plaintiff to do 
business within the State of Indiana and 
from cancelling, annulling or interfering 
in any way with the certificate of authority 
issued by the defendant authorizing plain- 
tiff to transact business in the State of In- 
diana. Plaintiff has been issuing or caus- 
ing to be issued for several years past poli- 
cies indemnifying subscribers against 
losses arising from the operation of auto- 
mobiles, with the consent and permission 
of the Auditor of State. Recently these 
policies have been issued as policies that 
were non-assessable and the question 
raised is whether or not these policies are 
non-assessable in fact, and if so whether 
they are authorized by statute under the 
terms upon which they are issued. Held 
that the statute does not impose an assess- 
ment upon the members who by authority 
of the statute have contracted between 
themselves that no assessment shall be 
made after the initial payment or premium 
on the policy has been paid. It does re- 
quire, however, that a certain standard of 
solvency shall be maintained by the sub- 
scribers or their attorney. A failure to 
do this may result in a forfeiture of the 
right to do business. The statute then does 
not exact arbitrarily an assessment but 
gives the alternative of a refusal, suspen- 
sion or revocation of a certificate of au- 
thority or license to do business. The pol- 
icy holders or members of the association 
are not in the association for profit but for 
reciprocal protection among themselves. 
It is not a commercial venture with them 
nor can the court assume that it is their 
purpose to obtain safety insurance to the 
extent of risking individually all they are 
worth to attain such an end, but rather 
their purpose is to obtain insurance at a 
minimum cost upon the standard of solv- 
ency fixed by the Legislature. The court 
concludes that the policy contract is non- 
assessable and is issued with that repre- 
sentation. Non-assessable because there is 
no law that prevents the subscribers from 
making it so and they have made it so by 
agreement among themselves and_ third 
parties are bound to take notice of their 
limitation of liability. Judgment for plain- 
tiff. Automobile Underwriters Inc. v. Wy- 
song. Superior Ct. Marion County, Indi- 
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VEHICLES. ACCIDENT. COLLUSION. Pas- 
SENGERS CARRIED FOR A CONSIDERATION. One 
Cooper and wife were insured by de- 
fendant against accidents occurring to 
others caused by the driving of their auto- 
mobile. The policy excluded accidents oc- 
curring to passengers carried for a con- 
sideration. Cooper drove from Kentucky 
to Michigan to purchase a new car and 
took three friends along. On the way an 
accident occurred and two of the passen- 
gers were injured. They then filed suit 
against Cooper, and he being insolvent they 
sued the defendant. Defendant contends 
(1) Collusion in the fact that Cooper 
failed to defend the suits, and (2) that 
the passengers paid for the gasoline and 
therefore were carried for a consideration. 
Held that defendant received letters from 
Cooper telling of the accident and also of 
the pendency of the suits, and inasmuch 
as the company agreed to defend all such 
suits, it wasn’t necessary for Cooper to do 
any more, and the mere fact that the 
parties were related is insufficient evidence 
of collusion to take the case to the jury. 
As to the second defense, it not infrequent- 
ly happens that guests on a long trip, with- 
out any agreement whatever with the 
owner, have an understanding among 
themselves that they will pay for gasoline, 
or pay for it without such understanding 
because they do not feel like accepting so 
great a favor without contributing some- 
thing to the expense, and where this is the 
case they can not be regarded as passen- 
gers for a consideration. Indemnity Insur- 
ance Co. of North America v. Lee. Ct. of 
Appeals. Kentucky. Decided January 28, 
1930. Req. No. 9251. 


Received January 8, 1930. Req. No. 


Surety 


INDEMNITY BOND. COMMON LAW. THIRD 
PARTY. The Sutton Construction Company 
contracted with the City of Louisa, Ken- 
tucky, for paving certain streets with as- 
phalt. The Construction Company exe- 
cuted a bond to the city with the defend- 
ant, the Fidelity & Casualty Company. The 
essential provisions of the bond are as fol- 
lows: “Shall save the obligee harmless and 
indemnify it from and against any and all 
claims or expenses incurred or growing 
out of the prosecution or construction of 
said work and shall repay all sums of 
money which the said obligee may pay to 
other persons on account of the work or 
labor done or materials furnished on said 
contract. Plaintiff sold and delivered as- 
phalt to the Construction Company which 
was used by it in the construction of the 
streets of Louisa under its contract; and 
the Construction Company failed to pay in 
full for this asphalt. Therefore plaintiff 
sued the defendant as surety upon the 
Construction Company’s bond for the bal- 
ance due. Held that the bond read in 
connection with the contract was a com- 
mon law obligation. The case is con- 
trolled, therefore, by the common law rule 
that no one can maintain an action in his 
own name upon a contract to which he 
is not a party. Dismissal of action af- 
firmed. Kentucky Rock Asphalt Co. v. Fi- 
delity & Casualty Co. of N. Y. U. S. C. 
C. A. 6th Cir. (Ky.) Decided January 17, 
1930. Req. No. 8603. 


CoRPORATE BONDS. SURETYSHIP. GUAR- 
ANTY. PENNSYLVANIA ACT. Question is 
whether or not the contract sued upon is 
one of guaranty or suretyship. McKelvey 
Brothers, Inc., a Pennsylvania corpora- 





tion, issued certain corporate bonds, and 
the individual defendants endorsed them. 
The plaintiff contends that this is a con- 
tract of suretyship and that the action lies 
regardless of the inability of the principal 
debtor to pay the indebtedness and regard- 
less of whether or not the plaintiff has ex- 
hausted his legal remedies against McKel- 
vey Brothers, Inc. The defendant con- 
tends that the contract is one of guaranty, 
and that the action does not lie, because 
it does not allege the inability of the prin- 
cipal debtor to pay the debts, or that the 
plaintiff has exhausted his legal remedies 
against McKelvey Brothers. Held that the 
contract is one of suretyship. This instru- 
ment falls clearly within the provisions of 
the Pennsylvania Act of July 24, 1913, 
P. L. 971, which provides “that every 
written agreement hereafter made by one 
person to answer for the default of an- 
other shall subject such person to the lia- 
bilities of suretyship, and shall confer 
upon him the rights incident thereto, un- 
less such agreement shall contain in sub- 
stance the words: ‘This is not intended to 
be a contract of suretyship.’” Hale v. Mc- 
Kelvey & ano. U. S. Dist. Ct. Western 
Dist. of Pennsylvania. Decided January 
23, 1930. Req. No. 8979. 


State Taxation 


TEXAS. PERSONAL PROPERTY TAX. Eva- 
SION. Suit to enjoin the city of Dallas 
from enforcing a tax liability on cash pro- 
ceeds arising from the sale of liberty 
bonds. The theory of the city was that 
the plaintiff had attempted to evade pay- 
ment of its taxes by investing its cash in 
liberty bonds shortly before the first of 
January, when the liability would accrue, 
and after that period, the bonds were sold 
and the proceeds. again returned to its 
business, wherefore the city determined to 
make the assessment on the basis of cash 
in hand to prevent what it thus considered 
a fraud upon its revenue. Held that the 
plaintiff’s purchase of the bonds was bona 
fide and genuine and that the principal pur- 
pose was to avail itself of the interest it 
would receive, and they were therefore not 
taxable. City of Dallas v. Higginbotham- 
Bailey-Logan Co. U. S. C. C. A. 
(Texas). Decided January 17, 1930. Req. 
No. 8546. 


Orecon. PROPERTY TAX. PENALTIES. 
Unrrormity. Plaintiff seeks to attack the 
validity of Chapter 182, Session Laws, 
1929, which provides that “the County 
Board may, at its discretion, waive or re- 
duce the penalty or interest imposed for 
failure to pay taxes within the time pro- 
vided. Plaintiff further contends that the 
Board was arbitrary, in that it waived the 
penalty and interest on delinquent taxes 
due from another property owner in the 
county and refused to waive the penalties 
on the plaintiff’s delinquent taxes. Held 
that Constitutional requirements in regard 
to uniformity of taxation are restored to 
measures which seek to raise revenue, and 
have no applications to burdens imposed 
which are not taxes; that the Act does not 
confer any authority to waive or reduce 
a tax, but is confined to a waiver or a re- 
duction of the penalty and interest im- 
posed for the failure to pay the tax. Re- 
versed. Livesay v. De Armond, et al. Su- 
preme Court. Oregon. Decided January 
14, 1930. Req. No. 8926. 
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“Kquality-~-Skill---Experience” 


CENTRAL MANUFACTURERS’ MUTUAL INSURANCE CO. 
OF VAN WERT 


INDIANA LUMBERMEN’S MUTUAL INSURANCE COMPANY | 
OF INDIANAPOLIS 


LUMBER MUTUAL FIRE INSURANCE COMPANY 
OF BOSTON 


LUMBERMEN’S MUTUAL INSURANCE COMPANY 
OF MANSFIELD 


NORTHWESTERN MUTUAL FIRE ASSOCIATION 


OF SEATTLE 


PENNSYLVANIA LUMBERMEN’S MUTUAL FIRE INSURANCE CO. 
OF PHILADELPHIA 


iw 2 


Offices From the Atlantic to the Pacific 


— ~= 
Gale & Stone, Boston Justin Peters, Philadelphia. 
Interstate Mutual Insurance Agency Co., Mansfield, Pittsburgh. 
Lumbermens & Manufacturers Insurance Agency, 
James S. Kemper, Mgr. 

Chicago, Milwaukee, Minneapolis, Omaha. 

Lumber Insurance Agency, Jndianapolis. 
The Martin General Agency, Seattle, Denver, San Francisco. 
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HARDWARE MUTUAL CASUALTY CO. 


Home Office: Stevens Point, Wisconsin 








A mutual company operating on the age-old mutual principles of efficiency in 
management, equitable claim settlements, and the return of substantial dividends 
to policyholders. 


BRANCH OFFICES 


Fond du Lac, Wis. 
Indianapolis, Ind. 
Los Angeles, Cal. 
Madison, Wis. 
Milwaukee, Wis. 
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TWIN MUTUALS 


CONTAINS NEWS AND TIMELY | GENERAL FIRE 
ARTICLES ON TOPICS OF | AUTOMOBILE FIRE 
LIVE INTEREST TO THE | THEFT AND COLLISION 


INSURANCE WORLD SE anttie 
EVERYWHERE UTOMO: LIABILITY 


WORKMEN’S COMPENSATION 





Subscriptions $2.50 Per Year Twin Mutual Fire Ins. Co. 
Twin Mutual Liability Ins. Co. 


A. SHIRLEY LADD, Secretary 
211 Congress Street, Boston, Mass. 


Twin Mutuals Have Always Paid Dividends 





Address: 
180 No. Michigan Ave., Chicago, IU. 



































































SAFETY 
SERVICE -- SAVING 


Symbols of 
FEDERAL INSURANCE 


COMBINED STATEMENT OF COMPANIES 


Comprising 
Federal Hardware & Implement Mutuals 
December 31, 1929 





ASSETS 
Cash: im Ciice wnt Banks... occ ak cic dca ccksn® Se 
I ih Be ee ae 10,498,460.68 
I SN, os Das FACS 6 do ROE hah Rn OOS 159,129.51 
RS i he a he weeny 1,776,976.14 






$13,080,172.34 


LIABILITIES 
Reserve for Unearned Premiums. ...............+0-22++-$ 6,937,303.55 
Revere foc Sinineted TAGs, 2... 5 os bos bv 60 hss Ses 654,096.29 
Pubeeewe For Cir LABOUR. oo sk ccs haces ce ceeseeer 351,505.00 
PM iain.s 8 ding o> ae G ead k aceak WER ea ee ea ae ees 5,137,267.50 





$13,080,172.34 


Total Dividends Returned to Policyholders Since Organization 


$31,209,882.13 











a Hie ica aebene Implement Mutuals )j 


Retail Hardware Mutual Fire Ins. Co. 


of Minneapolis, Minnesota 
Hardware Dealers Mutual Fire Ins. Co. 
of Stevens Point, Wisconsin 


Minnesota Implement Mutual Fire Ins. Co. 


of Owatonna, Minnesota 



































Se Lin 


over a ton 


of steel... 
moving at 40 miles an hour 


What a chain of possible circumstances such a combination can start! Insur- 
ance protection — real, absolute protection is a necessity for the driver who 
would have any peace of mind. 


Ask any “L-M-C” policyholder. He knows that he is getting the kind of pro- 
tection and service that never falter and he knows, too, that every year he has 
been an “‘L-M-C” policyholder he has received a dividend — never less than 
25% of his year’s automobile insurance premium. 


“*T-M-C” policyholders number over 150,000. Last year the premium in- 
come for the company exceeded that of any other Illinois insurance com- 
pany of any kind. There is an “L-M-C”’ claim service representative in every 
important city in the country. Assets total over $10,000,000. 


LUMBERMENS MUTUAL 
CASUALTY COMPANY 


JAMES S. KEMPER, President 
Mutual Insurance Building Chicago, U.S. A. 
Associate Companies under “‘L-M-C’? Management 


American Motorists Insurance Company Federal Mutual Liability Insurance Company 








